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CHASTER  BUS  OPERATIONS 
Codification  of  Requirements 

The  Urban  Mass  Transportation  Ad¬ 
ministration  (UMTA)  is  considering  the 
adoption  of  regulations  governing  the 
provision  of  charter  bus  service  by  recip¬ 
ients  of  federal  financial  assistance  for 
the  purchase  of  buses. 

The  Urban  Mass  Transpiortation  Act 
of  1964,  as  amended,  49  U.S.C.  1604  et 
seq.  (hereinafter  "the  UMT  Act”), 
makes  available  both  capital  and  optf- 
ating  assistance  for  mass  transporta¬ 
tion  facilities  and  equipment.  In  addi¬ 
tion,  certain  provisions  of  title  23, 
United  States  Code  (Higdiwbys)  au¬ 
thorize  the  use  of  Federal-Aid  Highway 
funds  for  capital  costs  of  carrying  out 
non-highway  mass  transportation  proj¬ 
ects. 

Funds  frcHn  both  programs  may  be 
made  available  for  bus  projects.  The  au¬ 
thorizing  legLdation  restricts  tiiglble 
projects,  however,  to  “mass  transporta¬ 
tion,”  and  expressly  excludes  charter, 
sightseeing  or  school  bus  service.  UMTA 
therefore  does  not  fund  buses  the  prin¬ 
cipal  use  of  which  is  such  service.  Pur- 
sviant  to  an  Opinion  of  the  Comptroller 
General  of  the  United  States,  UMTA 
does  permit  its  grantees  to  use  federally- 
financed  equipment  in  “incidental” 
charter  operations — operations  that  do 
not  interfere  with  regvilarly  scheduled 
service  to  the  pubUc  (see  Appendix  A  of 
this  part).  Operating  assistance  imder 
section  5  of  the  UMT  Act,  however,  may 
only  be  need  to  support  mass  transpor¬ 
tation  operations.  These  proposed  regu¬ 
lations  codify  the  "incidental”  charter 
restriction  on  the  use  of  federally-fi¬ 
nanced  equipment,  and  establish  finan¬ 
cial  reporting  procedures  that  will  en¬ 
able  UMTA  to  ensure  that  federal  <H>er- 
ating  assistance  will  not  be  used  in  sup¬ 
port  of  charter  operations. 

The  charter  bus  operations  of  grantees 
of  federal  financial  assistance  for  the 
purchase  or  operation  of  buses  are  fur¬ 
ther  constrained  by  section  3(f)  of  the 
UMT  Act,  as  amended,  which  applies 
also  to  bus  grants  under  the  Federal-Aid 
Highway  programs  of  Title  23.  Section 
3(f)  of  the  UMT  Act.  49  U.S.C.  1602(f), 
provides  that  an  applicant  for  federal 
assistance  for  the  purchase  or  operation 
of  buses  (and/or  the  operation  of  the 
equipment)  must  enter  into  an  agree¬ 
ment  with  the  Secretary  of  TranspOTta- 
tion  that  it  will  not  engage  in  charter 
bus  operations  outside  of  the  urban  area 
within  which  it  provides  regularly  sched¬ 
uled  mass  transportation  service  except 
as  provided  in  an  agreement  with  the 
Secretary  of  Transportation  that  in  his 
judgment  provides  fair  and  equitable 
arrangements  designed  to  ensure  that 
the  federal  financial  assistance  will  not 
enable  the  assisted  operators,  whether 
public  or  private,  to  foreclose  private 


operators  from  the  Intercity  charter  bus 
industry  where  such  private  operators 
are  willing  and  able  to  provide  service. 

Several  methods  of  implementing  this 
section  have  been  advanced.  It  has  been 
suggested,  for  example,  that  local  nego¬ 
tiations  between  public  and  private  op¬ 
erators  might  produce  agreements  with 
respect  to  rates  and  services  that  would 
be  mutually  acceptable.  It  has  been  sug¬ 
gested  that  comparability  between  pub¬ 
lic  and  private  charter  tariffs  might  be 
enforced  through  local  regulatory  proc¬ 
esses.  After  careful  consideration  of  the 
antitrust  and  other  pnUic  policy  impli¬ 
cations  of  several  mechanisms  for  devel¬ 
oping  and  certifying  "fair  and  eqviitable 
arrangements.”  UMTA  has  concluded 
that  the  most  fair  and  equitable  arrange¬ 
ment  is  that  whi(ffi  compels  the  public 
operator  to  take  into  accoimt  in  con¬ 
structing  its  charter  rates  the  actual  cost 
(both  direct  and  indirect)  of  provldhig 
the  service,  without  regard  to  capital  or 
operating  assistance  from  any  public 
source,  and  which  compels  the  public 
operator  to  generate  revenues  from  its 
charter  operations  that  are  equal  to  or 
greater  than  the  cost  of  such  operations 
on  a  system-wide  basis.  The  proposed 
regulations  of  this  part  set  out  a  require¬ 
ment  for  the  development  of  a  cost  allo¬ 
cation  plan,  the  construction  of  a  char¬ 
ter  tariff  based  upan  that  allocation,  and 
the  generation  of  revenues  that  equal  or 
exceed  the  cost  as  determined  in  the 
allocation  plan.  The  proposed  regulations 
require  the  public  operator  applicant  to 
give  notice  to  all  private  operators  with¬ 
in  its  service  area  of  its  proposed  charter 
bus  operations  and  cost  allocation  plsui. 
Private  operators  will  be  afforded  an  op¬ 
portunity  to  comment  to  UMTA  on  both 
items,  and  the  UMTA  Administrator  will 
take  into  account  the  comments  in  mak¬ 
ing  a  decision  whether  to  approve  the 
plan  as  a  “fair  and  equitable  arrange¬ 
ment”  within  the  meaning  of  section  3 
(f )  or  to  take  some  action  in  disapproval. 

UMTA  grantees  will  be  required  to  sub¬ 
mit  annual  reports  on  their  charter  bus 
costs  and  revenues,  in  a  format  consistent 
with  that  of  the  Financial  Accoimting 
and  Reporting  Elements  (FARE)  system. 
Such  reports  will  be  a  prerequisite  to  the 
receipt  of  section  5  funds  for  operating 
assistance  grantees  with  annual  revenues 
from  charter  operations  exceeding 
$200,000  will  be  required  to  submit  such 
reports  quarterly. 

In  addition  to  the  requirement  that 
systemwide  charter  revenues  exceed 
costs,  the  proposed  regulations  would 
provide  a  private  operator  an  opportun¬ 
ity  to  complain  to  UMTA  if  it  believes 
that  specific  point-to-point  charter  rates 
charged  by  an  UMTA  grantee  are  de¬ 
signed  to  eliminate  competition  by  pri¬ 
vate  providers  of  charter  service  be¬ 
tween  those  points,  or  if  it  believes  that 
the  grantee  has  violated  any  part  of  the 
agreement. 

The  Administrator  will  investigate  all 
complaints  made  under  the  procedures 
proposed  in  these  regiQations.  In  the 
event  of  a  finding  of  a  violation,  he  may 
order  such  remedial  measures  as  he 
deems  appropriate,  including  cancela¬ 
tion  of  the  agreement.  Where  he  finds 


that  there  has  been  a  continuing  pattern 
of  violations,  the  Administrator  may  pro¬ 
hibit  disbursement  of  funds  \mder  the  in¬ 
stant  grant  contract  or  bar  a  grantee 
from  the  receipt  of  further  federal  finan¬ 
cial  assistsmce  for  mass  transportation 
facilities  and  equipment.  Formal  ad¬ 
ministrative  procedures  are  provided  for 
the  adjudication  of  complaints. 

A  number  of  grantees  have,  prior  to 
the  publication  of  this  notice,  entered 
into  agreements  under  previous  and  su¬ 
perseded  versions  of  the  charter  bus  leg¬ 
islation.  In  section  813(a)  of  the  Housing 
and  Community  Development  Act  of  1974 
(Pub.  L.  9^83,  88  Stat.  633),  the  Con¬ 
gress  authorized  the  modification  of 
these  agreements  to  conform  with  cur¬ 
rent  requirements;  these  regulations 
provide  procedures  for  effecting  appro¬ 
priate  mcxiificattons.  In  addition,  since 
passage  of  the  National  Mass  Transpor¬ 
tation  Assistance  Act  of  1974,  which 
brought  section  3(f)  into  its  current 
form,  many  UMTA  grantees  have  signed 
grant  contracts  incorporating  an  agree¬ 
ment  not  to  engage  in  charter  bus  service 
at  all  except  in  accordance  with  an 
agrettnent  that  has  not  yet  been  entered 
into  as  of  the  date  of  this  notice.  The 
mocedures  contained  herein  may  be  used 
for  the  creation  of  appropriate  arrange¬ 
ments. 

In  summary,  these  proposed  regula¬ 
tions  govern  the  formation  and  content 
of  agre^ents  required  in  the  UMT  Act 
and  the  Federal-Aid  Highway  Act  which 
in  the  judgment  of  the  Secretary  pro¬ 
vides  f£ir  and  equitable  arrangements 
designed  to  ensure  that  the  federal  finan¬ 
cial  assistance  will  not  enable  the  as¬ 
sisted  operations,  whether  public  or  pri¬ 
vate,  to  foreclose  private  operators  from 
the  intercity  charter  bus  industry  where 
such  private  operators  are  willing  and 
,ahle  to  provide  service. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  the  proposed 
rule  by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  niunber  and 
be  submitted  in  duplicate  to:  Urban 
Mass  Transportation  Administration, 
Office  of  the  Chief  Counsel,  Attention 
Rules  Docket  75-02,  400  7th  Street  SW., 
Washington,  D.C.  20590.  All  communi¬ 
cations  received  on  or  before  July  11, 
1975,  win  be  considered  by  UMTA  before 
takW  action  on  the  proposed  rule.  The 
proposals  contained  therein  may  be 
changed  in  light  of  comments  received. 
All  comments  submitted  will  be  avail¬ 
able,  both  before  and  after  the  closing 
date,  for  comments  in  the  Rules  Docket 
for  examination  by  interested  persons. 

These  regulations  are  proposed  under 
the  authority  of  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
U.S.C.  1601  et  seq.) ;  23  U.S.C.  142  (a) 
and  (c);  23  U.S.C.  103(e)(4):  49  CFR 
1.50. 

In  consideration  of  the  foregoing,  it 
is  proposed  to  issue  a  new  Part  604  of 
49  CFR  Cffiapter  IV  as  follows. 

Issued  oa  Jime  10, 1975. 

Frank  C.  Herringer, 

Urban  Mass  Transportation 
Administrator. 
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PART  604— CHARTER  BUS  OPERATIONS 

Subpart  A— 6«n«r«l 

Sec. 

604.1  Purpose. 

604.2  Scope. 

604.3  Definitions. 

Subpart  B — Charter  Bus  A(reementa 

604.10  Purpose. 

604.11  Notice. 

604.12  Certification. 

604.13  Comments  by<  private  charter  bus 

operators. 

604.14  Approval  of  charter  bus  operations, 

604.15  Agreement. 

604.16  Contents  of  agreement. 

604.17  Other  agreements. 

Subpart  C — Merllflcatlon  of  Prior  Agreements  and 
Amendment  of  Applicattons  for  Assistance 

604.20  Modification  of  prior  agreements. 

604.21  Amendment  of  applications  for  as¬ 

sistance. 

Subpart  D — Revisions  of  Certification 
604.30  Revisions  of  certification. 

Subpert  E — Complaint  Procedures  and  Remedies 

604.40  Piling  a  complaint. 

604.41  Notification  to  the  respondent. 

004.42  Accnmulatlon  of  evidentiary  mate¬ 
rial. 

604.43  Adjudication. 

604.44  Remedy  where  there  has  been  a  con¬ 

tinuing  pattern  of  violations. 

604.45  Judicial  review. 

Subpart  F — Reporting  and  Records 
604.50  Quarterly  reports. 

604.61  Additional  reports  and  information. 
604.52  Records. 

Authobitt:  Urban  Mass  Transportation 
Act  of  1964,  as  amended  (49  U.S.C.  1601  et 
aeq.):  (23  UR.C.  108(e)(4);  23  U.S.C.  142(a). 
(c)). 

Subpart  A— General 
§  604.1  Purpose. 

(a)  The  purpose  of  this  part  is  to  pre¬ 
scribe  policies  and  procedures  governing 
the  provision  of  charter  bus  services  and 
the  reporting  of  charter  bus  revenues 
and  expenses  recipients  of  Federal 
financial  assistance  for  the  purchase  or 
operatiMi  of  buses  under  either  the  Ur- 

Mass  Transportation  Act  of  1964, 
as  amended,  or  those  provisions  of  title 
23,  United  States  Code,  that  authorize 
ttie  use  of  Federal-aid  highway  funds 
for  the  purchase  of  buses.  The  proce¬ 
dures  of  this  part  are  designed  also  to 
ensure  that  operating  assistance  made 
available  imder  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended,  will 
not  be  used  In  support  of  charter  bus 
operations. 

(b)  By  the  terms  of  section  3(f)  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended,  which  is  made  appli¬ 
cable  to  bus  purchases,  no  Federal  finan¬ 
cial  assistance  may  be  provided  for  the 
purchase  or  operation  of  buses  unless 
the  grantee  enters  into  an  agreement 
with  the  Secretary  of  Transportation 
that  the  grantee,  or  any  operator  of 
mass  transportation  equipment  for  that 
grantee,  will  not  engage  in  charter  bus 
operations  outside  the  urban  area  within 
which  it  provides  regularly  scheduled 
mass  transportation  service,  except  as 
permitted  under  that  agreement. 


§  604.2  Scope. 

These  regulations  apply  to  all  recipi¬ 
ents  of  Federal  financial  assistance  for 
the  purchase  or  operation  of  buses  im¬ 
der:  (a)  The  Urban  Mass  Transporta¬ 
tion  Act  of  1964,  as  amended  (49  U-BlC. 
1601  et  seq.) :  (b)  23  U.S.C.  142(a)  and 

(c) ;  and  (c)  23  U.S.C.  103(e)  (4). 

§  604.3  Definitions. 

(a)  Except  as  otherwise  provided, 
terms  defined  in  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
U.S.C.  1604,  1608)  are  used  in  this  part 
as  so  defined. 

(b)  For  purposes  of  this  part — 

“The  Acts’'  means  the  Urban  Mass 

Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  1601  et  seq.) ;  23  UJ3.C.  142(a) 
and  (c) ;  and  23  UB.C.  103(e)  (4) . 

“Administrator”  means  the  Urban 
Mass  Transportation  Administrator  or 
his  designee. 

“Agreement”  means  a  contractual 
agreement  required  under  section  3(f) 
of  the  Urban  Mass  Transportation  Act 
of  1964,  as  amended  (49  U.S.C.  1602(f)) 
providing  that  a  grantee,  or  any  oper¬ 
ator  of  mass  transportation  equipment 
for  a  grantee,  will  not  engage  In  charter 
bus  operations  outside  its  urban  area 
except  by  the  terms  of  that  agreement. 

“Applicant”  means  applicant  for  as¬ 
sistance  under  the  Acts. 

“Assistance”  means  Federal  financial 
assistance  for  the  purchase  or  operation 
of  buses  under  the  Acts. 

“Grant  contract”  means  the  contract 
between  the  Government  and  the  grantee 
which  states  the  terms  and  conditions 
for  assistance  under  the  Acts. 

“Certification  of  costs”  means  a  state¬ 
ment  certified  to  as  true  and  accurate  by 
a  grantee’s  chief  financial  officer  which 
indicates  the  elements  of  direct  and  in¬ 
direct  costs  that  are  attributable  to  the 
provision  of  charter  bus  operations,  in¬ 
cluding  appropriate  attribution  of  de¬ 
preciation  on  federally-funded  equip¬ 
ment,  and  auxiliary  functions  necessary 
to  sustain  such  operations.  This  state¬ 
ment  shall  give  assurance  that  the  reve¬ 
nues  generated  by  the  applicant’s  charter 
bus  operations  are  currently,  and  shall 
remain,  equstl  to  or  greater  than  the 
cost  of  providing  those  operations  on  a 
system-wide  basis.  (For  guidance  on  ex¬ 
penses  which  should,  if  applicable,  be 
Included  in  a  certification  of  costs  see 
Appendix  B  of  this  part) . 

“Charter  bus  operations”  means  (a) 
transportation  by  bus  of  a  group  of  per¬ 
sons  who,  pursuant  to  a  common  purpose, 
and  under  a  single  contract,  at  a  fixed 
charge  for  the  vehicles  or  service,  in  ac¬ 
cordance  with  the  exclusive  use  of  a  bus 
to  travel  together  under  an  itinerary, 
either  agreed  on  in  advance,  or  modified 
after  having  left  the  place  of  origin;  or 
(b)  transportation  by  bus  of  a  group  of 
persons  for  a  charge  for  the  vehicle  or 
service  in  accordance  with  the  carrier’s 
tariff  for  sightseeing  service  or  tours  out¬ 
side  the  urban  area  in  which  regularly 
scheduled  mass  transportation  service 
Is  provided. 


“Cost  allocatimi  plan”  means  the 
documentation  identifying,  accumulat¬ 
ing,  and  distributing  cost  attributable  to 
charter  bus  operations  together  with  the 
allocation  methods  used. 

“Government”  means  the  Government 
of  the  United  States  of  America. 

“Grantee”  means  a  recipient  of  assist¬ 
ance  under  the  Acts. 

“Incidental”  means  charter  bus  opera¬ 
tions  which  do  not  interfere  with  regu¬ 
larly  scheduled  service  to  the  public  (as 
defined  in  the  Opinion  of  the  Comptroller 
(General  of  the  United  States,  B-160204: 
December  7,  1966,  which  Is  attached  as 
Appendix  A  of  this  part) . 

“Urban  area”  means  the  entire  area  in 
which  a  local  public  body  provides  regu¬ 
larly  scheduled  mass  transportation 
service.  This  includes  all  areas  which  are 
either:  (a)  Within  an  “urbanized  area” 
as  defined  and  fixed  in  accordance  with 
[proposed]  23  CPR  Part  470,  Subpart  B; 
or  (b)  within  an  “urban  area”  or  other 
built-up  place  as  determined  by  the  Sec¬ 
retary  under  section  12(c)  (4)  of  the  Ur¬ 
ban  Mass  Transportation  Act  of  1964,  as 
amended  (49  U.S.C.  1608(c)  (4) ) . 

Subpart  B — Charter  Bus  Agreements 
§  604.10  Purpose. 

The  purpose  of  this  subpart  is  to  for¬ 
mulate  procedures  for  the  development  of 
an  agreement  concerning  charter  bus 
opierations. 

§  604.11  Notice. 

(a)  Each  applicant  who  wishes  to  en¬ 
gage  in  charter  bus  operations  outside  its 
urban  area  shall  include  the  following  in 
its  application: 

(1)  A  statement  that  it  has  provided 
written  notice  to  all  private  providers  of 
charter  bus  operations  originating  in  the 
applicant’s  urban  area  of  its  application 
for  assistance  and  its  (Rroposed  charter 
bus  operations; 

(2)  A  statement  that  it  has  published 
in  a  newspaper  of  general  circulation  in 
the  geographic  area  to  be  served  a  no¬ 
tice  of  its  application  and  its  proposed 
charter  bus  operations; 

(3)  A  certification  of  costs  feu:  the  ap¬ 
plicant’s  proposed  charter  bus  opera¬ 
tions;  and 

(4)  A  cost  allocation  plan. 

(b)  The  notice  required  by  paragr{^;ffis 
(a)  (1)  and  (a)  (2)  of  this  section  shall 
Include  the  following  Informatiim: 

(DA  statement  that  the  applicant,  or 
an  operator  of  mass  transportation 
equipment  for  the  applicant,  proposes  to 
engage  in  charter  bus  operations  outside 
its  urban  area; 

(2)  A  description  of  the  area  to  be 
served  by  the  applicant; 

(3)  An  estimation  of  the  number  of 
each  type  of  bus  which  will  be  employed 
on  the  proposed  charter  bus  operations, 
and  the  number  of  weekdays  and  week¬ 
ends  those  buses  will  be  available  for 
charter  use;  and 

(4)  A  statement  of  the  time,  date  and 
place  of  public  hesulngs  required  under 
section  3<d>  of  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
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U.S.C.  1603(d) ) .  to  be  held  on  the  appli* 
cation  for  assistcmce. 

(c)  Ccvles  of  ttie  application  for  as¬ 
sistance  and  notice  required  by  para¬ 
graph  (a)  of  this  section  shall  be  avail¬ 
able  for  Inspecticm  by  any  interested 
perscm  during  the  regular  business  hours 
at  the  office  of  the  applicant. 

§  604.12  Certification  in  lieu  of  notice. 

If  there  are  no  private  providers  of 
charter  bus  operations  originating  in  the 
applicant’s  urban  area,  the  iqH>licant 
may  so  certify  in  its  application  in  lieu 
of  the  requirements  of  8  604.11. 

§  604.13  Comments  by  private  charter 
bus  operators. 

Private  charter  bus  operators  to  whom 
notice  is  sent  tmder  t^  part  may  file 
written  comments  on  an  ai^cant’s  pro¬ 
posed  charter  bus  operations  at  the  time 
of  the  public  hearings  held  pursuant  to 
section  3(d)  of  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
U.S.C.  1603(d)).  The  comments  of  pri¬ 
vate  charter  bus  operators  mxist  be  sub¬ 
mitted  by  the  ai^licant  to  the  Admin¬ 
istrator  together  with  the  transcript  of 
the  pubUc  hearings  held  pursuant  to  49 
U.S.C.  1602(d). 

§  604.14  Approval  of  charter  bus  opera¬ 
tions. 

(a)  The  Administrator  shall  consider 
the  comments  filed  by  private  charter  bus 
operators  prior  to  making  any  findings 
regarding  either  the  applicant’s  certifi¬ 
cation  of  costs,  cost  allocation  plan,  or 
other  aspects  of  its  proposed  charter  bus 
operations. 

(b)  After  a  showing  by  the  applicant 
that  it  has  complied  with  the  require¬ 
ments  oi  49  n.S.C.  1602(d)  and  this  sub¬ 
part,  the  Administrator  may  accept  the 
applicant’s  certification  of  costs  and 
otherwise  approve  its  cost  allocation  plan 
and  charter  bus  operations.  Such  ac¬ 
ceptance  and  approval,  however,  is  sub¬ 
ject  to  audit  and  inspection  which  may 
be  conducted  at  any  time  by  the  Govern¬ 
ment  under  §  604.52. 

(c)  If  the  Administrator  finds  that  the 
applicant  has  not  complied  with  the 
notice  requirement  of  8  604.11,  or  other¬ 
wise  finds  that  the  applicant’s  certifica¬ 
tion  of  costs,  cost  allocation  plan,  or 
proposed  charter  bus  operations  are  im- 
acceptable,  he  shall  so  notify  the  appli¬ 
cant  in  writing  stating  the  reasons  for 
his  findings. 

(d)  Within  30  days  after  receiving 
notice  of  adverse  findings  from  the  Ad¬ 
ministrator,  an  applicant  may  file  writ¬ 
ten  objections  to  the  Administrator’s 
findings  or  submit  a  revised  certification 
of  costs,  a  revised  cost  allocation  plan,  or 
a  revised  proposal  for  its  charter  bus 
operations.  If  an  applicant  revises  its 
certification  of  costs,  cost  allocation  plan, 
or  its  proposed  charter  bus  operations,  it 
shall  mail  a  copy  of  these  revisions  to 
private  charter  bus  operators  required  to 
be  notified  imder  8  604.11. 

(e)  Private  charter  bus  operators  who 
receive  notice  under  paragraph  (d)  of 
this  secticm  may  within  15  days  of  the 
receipt  of  notice,  file  written  comments 
on  the  proposed  revisions  with  the  Ad¬ 


ministrator.  ’The  Administrator  shall 
consider  these  comments  prior  to  his  ap¬ 
proval  of  a  proposed  revision  by  the 
applicant 

(f)  Upon  receipt  of  notice  of  accept¬ 
ance  of  its  certification  of  costs,  cost  allo¬ 
cation  plan,  and  approval  of  its  charter 
bus  operations,  the  applicant  may  enter 
into  an  agreement  with  the  Adminis¬ 
trator  under  8  604.15. 

§  604.15  Agreement. 

Every  grantee  shall  as  a  condition  of 
assistance,  enter  into  a  written  agree¬ 
ment,  that  neither  it  nor  any  publicly  or 
privately-owned  operator  of  mass  trans¬ 
portation  equipment  for  that  grantee  will 
engage  in  any  charter  bus  operations 
outside  the  luhan  area  exc^t  as  per¬ 
mitted  under  that  agreement.  The  agree¬ 
ment  shall  become  a  part  of  the  Grant 
contract  between  the  Government  and 
the  grantee. 

§  604.16  Contents  of  agreement. 

Except  as  provided  in  8  604.7  the  agree¬ 
ment  required  by  8  604.15  shall  contain 
the  following  provisions : 

Special  Agreement — ^These  provisions  are 
found  to  constitute  fair  and  equitable  ar¬ 
rangements  within  the  meaning  of  section 
3(f)  of  the  Urban  Mass  Transportation  Act 
of  1964,  as  amended,  to  asstire  that  the  finan¬ 
cial  assistance  granted  by  the  Oovenunent 
\inder  this  mass  transportation  grant  proj¬ 
ect  will  not  enable  the  grantee,  <»■  any  (pra¬ 
ter  of  the  project  equipment  for  the  grantee, 
to  foreclose  private  (^rators  from  the  Inter¬ 
city  charter  bus  Industry  where  such  private 
operators  are  willing  and  able  to  provide 
such  services. 

Accordingly,  the  parties  agree  as  follows: 

(1)  The  grantee  agrees  that  neither  it. 
nor  any  operator  of  project  equipment, 
will  engage  in  charter  bus  operations 
outside  the  urban  area  vdthin  which  it 
provides  regularly  scheduled  mass  trans¬ 
portation  services  except  as  provided 
herein. 

(2)  ’The  grantee,  or  any  operator  of 
project  equipment,  agrees  that  revenues 
generated  by  its  charter  bus  operations 
are  currently  and  shall  remain  equal  to 
or  greater  than  the  cost  of  providing 
charter  bus  operations  on  a  sj^tem-wide 
basis  consistent  with  its  cost  allocation 
plan. 

(3)  ’The  grantee,  or  any  operator  of 
project  equiiHnent,  agrees  that  it  will  not 
establish  a  charter  rate  between  any 
points  which  is  designed  to  eliminate 
competition  by  private  providers  of  char¬ 
ter  bus  operations  on  those  points. 

(4)  The  grantee  agrees  that  it  will 
not  engage  in  any  practice  which  con¬ 
stitutes  a  means  of  avoiding  the  re¬ 
quirements  of  this  agreement  or  part 
604  of  the  Urban  Mass  Tranportation 
regulations.  Such  practices  include,  but 
are  not  limited  to.  devices  shifting  costs 
to  avoid  restrictions  imposed  by  this 
agreement,  kickbacks,  special  arrange¬ 
ments,  discounts,  falsification  of  records 
or  any  actions  designed  to  avoid  the  re¬ 
quirements  of  section  3(f)  of  the  Urban 
Mass  ’Transportation  Act  of  1964,  as 
amended  (49  U.S.C.  1602(f)). 

(5)  The  grantee  agrees  that  the  proj¬ 
ect  facilities  and  equipment  shall  be 


used  for  the  provision  of  mass  trans¬ 
portation  services  within  its  urban  area 
and  that  any  use  of  project  facilities 
and  equipment  in  charter  service  will 
be  Incidental  to  and  shall  not  interfere 
with  the  use  of  such  facilities  and  equip¬ 
ment  in  mass  transportation  services  to 
the  public. 

(6)  In  the  event  of  a  complaint  by  an 
interested  party  that  charter  rates  im¬ 
posed  by  the  grantee,  or  an  operator  of 
project  equipment,  will  result  in  revenues 
from  its  charter  bus  operations  that  are 
less  than  the  cost  of  those  operations  on 
a  systemwide  basis,  or  that  a  charter  rate 
is  imposed  which  is  designed  to  eliminate 
competition  by  private  providers  of  char¬ 
ter  bus  operations,  the  Administrator 
shall  investigate  and  shall  determine 
whether  a  violation  has  occurred. 

(7)  If  the  Administrator  determines 
that  there  has  been  a  violation  of  this 
agreement,  he  may  order  such  remedial 
measures  as  he  may  deem  appropriate, 
including  cancellation  of  the  agreement. 
’The  Administrator  may  prohibit  dis¬ 
bursement  of  funds  under  the  Grant 
contract  to  the  grantee  or  operator  if  he 
determines  that  there  has  been  a  con¬ 
tinuing  pattern  of  violations  of  the  terms 
of  this  agreement. 

§  604.17  Other  agreements. 

Where  the  Administrator  determines 
that  the  requirements  of  8  604.15  can  be 
met  by  an  agreement  which  contains  pro¬ 
visions  other  than  those  set  forth  in 
8  604.16,  he  may  authorize  the  use  of 
alternative  provisions  as  he  deems  ap¬ 
propriate. 

Subpart  C — Modification  of  Prior  Agree¬ 
ments  and  Amendment  of  Applications 

for  Assistance 

§  604.20  Modification  of  prior  agree¬ 
ments. 

(a)  Any  grantee  which,  prior  to  the 
adoption  of  this  part,  entered  into  an 
agreement  required  by  section  164(a)  of 
the  Federal-Aid  Highway  Act  of  1973, 
section  3(f)  of  the  Urban  Mass  ’Trans¬ 
portation  Act  of  1964,  as  amended  (49 
U.S.C.  1602(f) ) ,  not  to  engage  in  charter 
bus  operations  in  competition  with  pri¬ 
vate  providers  of  charter  bus  operations 
outside  its  urban  area,  or  an  Interim 
agreement  under  section  3(f)  allowing 
charter  bus  operations,  shall  seek  modi¬ 
fication  of  that  agreement  in  accord¬ 
ance  with  paragraphs  (b)-(d)  of  this 
section. 

(b)  ’The  grantee  shall  develop  a  cer- 
tiQcation  of  costs  for  its  charter  bus 
operations  and  send  it  with  its  proposed 
or  existing  charter  bus  operations  and 
cost  allocation  plan  to  private  providers 
of  charter  bus  operations  whose  service 
originates  in  the  grantee’s  urban  area. 

(c)  ’The  grantee  shall  allow  30  days 
for  persons  receiving  notice  in  this  sec¬ 
tion  to  respond  with  written  comments 
concerning  its  proposed  or  existing  char¬ 
ter  bus  operations. 

(d)  After  receiving  written  comments, 
the  grantee  shall  send  his  proposal  with 
written  comments  thereon  to  the  Admin¬ 
istrator  for  his  review  under  8  604.14. 
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§  604.21  Amendment  of  applkatiom  for 
awistance. 

Pending  applications  for  assistance 
upon  which  public  hearings  have  been 
held  pursuant  to  section  3(d)  of  ttie 
Urban  Mass  Transportation  Act  of  1964, 
as  amended  (49  n.S.C.  1602(d)),  and 
applications  which  have  been  approved 
by  the  Administrator  but  for  which  no 
grant  contract  has  been  executed,  shall 
be  amended  by  the  applicant  to  conform 
to  this  part  by  following  the  procedures 
of  S  604.20(b)-(d) .  Any  other  pending 
applications  for  assistance  shall  be 
amended  by  the  applicant  to  comply  with 
§  604.11  or  I  604.12. 

Subpart  D— Revisions  of  Certification 
§  604.30  Revisiens  of  certification. 

(a)  Certification  of  costs  filed  imder 
this  part  may  be  revised  by  a  grantee  or 
any  operator  of  project  equipment  by 
filing  proposed  revisions,  properly  cer¬ 
tified.  with  the  Administrator.  Notice  of 
those  revisions  shall  be  sent  to  private 
charter  bus  operators  in  the  urban  area, 
who  may  file  comments  with  the  Admin¬ 
istrator  within  15  days  after  receipt  of 
notice.  Proposed  revisions  shall  become 
effective  within  30  days  after  filing  unless 
within  that  period  the  Administrator 
finds  them  to  be  unacceptable  and  so 
notifies  the  party  filing  the  certification 
of  costs. 

(b)  UMTA  may  require  that  certifica¬ 
tion  of  costs  be  revised  using  the  proce¬ 
dures  in  paragraphs  (a)  of  this  section 
where  reports  filed  under  S  604fi0  show 
a  gross  revenue  change  of  25  percent  or 
more  from  the  average  two  preceding  fis¬ 
cal  quarters. 

Subpart  E — Complaint  Procedures  and 
Remedies 

§  604.40  Filing  a  complaint. 

Any  interested  party  may  file  a  com¬ 
plaint  with  the  Administrator  alleging 
a  violation  or  violations  of  terms  of  an 
agreement  entered  into  pxirsuant  to 
§  604.15.  A  complaint  shall  be  in  writing 
ami  shall  specify  in  detail  the  action 
claimed  to  violate  the  agreement,  and 
shall  be  accompanied  by  evidence  suffi¬ 
cient  to  enable  the  Administrator  to  make 
a  preliminary  determination  as  to 
whether  probable  cause  exists  to  believe 
that  a  violation  of  the  agreement  has 
taken  place. 

§  604.41  Notification  to  the  respondent. 

On  receipt  of  any  comidaint  under 
S  604.30,  on  his  own  motion  if  at  any 
time  he  shall  have  reason  to  believe  that 
a  violation  may  have  occurred,  the  Ad¬ 
ministrator  shall  provide  wrlttm  notifi¬ 
cation  to  the  grantee  concerned  (herein¬ 
after  called  the  “respondent”)  that  a 
violation  has  probably  occurred.  The  Ad¬ 
ministrator  shall  inform  the  respondent 
of  the  conduct  which  constitutes  a  prob¬ 
able  violation  of  the  agreement. 

§  604.42  Accumulation  of  evidentiary 
materiaL 

The  Administrator  shall  allow  the  re¬ 
spondent  not  less  than  SO  days  to  show 
cause,  by  submission  of  evidence,  why  no 


violatioD  should  be  deemed  to  have  .oc¬ 
curred.  A  like  period  riiall  be  allowed  to 
the  comiriainant,  if  any,  during  which 
he  may  submit  evidence  to  rebut  the  evi¬ 
dence  offered  by  the  respondent.  The  Ad¬ 
ministrator  may  imdertake  such  further 
investigation  as  he  may  deem  necessary, 
including,  in  his  discretion,  the  holding 
of  an  evidentiary  hearing  or  hearings. 

§  604.43  Adjudication. 

(a)  After  reviewing  the  results  of  such 
investigation,  including  hearing  tran¬ 
scripts,  if  any,  and  all  evidence  submitted 
by  the  parties,  the  Administrator  shall 
make  a  written  determination  as  to 
whether  the  respondent  has  engaged  in 
charter  bus  operations  in  violation  of  the 
terms  of  the  agreement. 

(b)  If  the  Administrator  determines 
that  there  has  been  a  violation  of  this 
agreement,  he  may  order  such  remedial 
measures  as  he  may  deem  appropriate. 

(c)  If  the  Administrator  should  deter¬ 
mine  that  a  violation  has  occurred,  he 
shall  include  a  specific  statement  as  to 
whether  there  has  been  a  continuing 
pattern  of  violations. 

(d)  The  determination  by  the  Admin¬ 
istrator  shall  include  an  analysis  and 
explanation  of  his  findings. 

§  604.44  Remedy  where  there  has  been 
a  continuing  pattern  of  violations. 

If  the  Administrator  determines,  pur¬ 
suant  to  this  subpart,  that  there  has  been 
a  continuing  pattern  of  violations  of  the 
terms  of  the  agreement,  he  shall  have  the 
authority  to  bar  a  grantee  from  the  re¬ 
ceipt  of  further  financial  assistance  for 
mass  transportation  facilities  and 
equipment. 

§  604.43  Judicial  review. 

The  determination  of  the  Administra¬ 
tor  pursuant  to  this  subpart  shall  be 
final  and  ccmclusive  on  all  parties,  but 
shall  be  subject  to  judicial  review  pur¬ 
suant  to  TlUe  5,  U.S.C.  701-706. 

Subpart  F — Reporting  and  Records 
§  604.50  Reporting. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  each  grantee  which 
enters  into  an  agreement  shall  at  the 
time  it  makes  request  for  pa3nnents 
under  sections  105  of  Part  EE  and  Part 
HA  of  its  Grant  contract,  submit  the 
following  certified  as  true  and  accurate 
by  its  chief  financial  officer: 

(1)  Its  total  revenues  from  charter 
bus  operati(Mis;  and 

(2)  Its  total  costs  from  theM  opera¬ 
tions  computed  in  accordance  wl^  its 
certification  of  costs  filed  with  the  Ad¬ 
ministrator  pursuant  to  this  part. 

(b)  Waiver  of  quarterly  reports: 
Quarterly  reports  need  not  be  submitted 
by  grantees  with  annual  revenues  of  less 
than  $200,000  (two-himdred  thousand 
dollars)  from  its  charter  bos  oiperations 
in  Its  most  recently  completed  fiscal  year. 
These  grantees  shall  report  on  an  an¬ 
nual  basis. 

§  604.51  Additional  reports  and  infor¬ 
mation. 

The  Administrator  may  order  any 
grantee  or  operatm:  for  the  grantee,  to 


file  special  or  separate  reports  setting 
f(»th  informatioii  relating  to  any  trans¬ 
portation  service  rendered  by  such 
grantee  or  operator,  in  addition  to  any 
other  reports  required  by  this  part. 

§  604.52  Records. 

(a)  Each  grantee  subject  to  this  part 
shall  maintain  such  records  as  are  suf¬ 
ficient  to  demonstrate  that  its  charter 
rates  are  in  compliance  with  the  terms 
of  its  agreement. 

(b)  Records  required  to  be  maintained 
imder  paragraph  (a)  of  this  section  shall 
be  made  available  for  audit  and  inspec¬ 
tion  at  any  time  upon  the  request  of  an 
officer  or  employee  of  the  Government. 

(c)  Upon  the  request  of  an  officer  or 
employee  of  the  Government  any  grantee 
which  has  filed  a  certification  of  costs 
pursuant  to  this  part,  shall: 

(1)  Specify  the  records  that  comply 
with  paragraph  (a)  of  this  section;  and 

(2)  Justify  certification  of  costs. 

(d)  Each  grantee  required  to  main¬ 
tain  a  record  under  this  section  shall 
preserve  that  record  at  least  four  years 
after  the  last  day  of  the  calendar  year  in 
which  the  record  was  made  or  events 
recorded  in  that  record  occurred,  which¬ 
ever  is  later. 

Afpekdix  a 

COMFTXOLLEE  GeNESAI. 

OF  THE  United  States. 

WASHINGTON,  D.C.,  December  7. 196S. 

Dear  Mb.  Wilson  :  Tbs  enclosure  with  your 
letter  of  October  4.  1B6S.  concerns  the  legal¬ 
ity  oX  providing  a  grant  under  the  Urban 
Mass  Transportation  Act  of  1964  to  the  City 
of  San  Diego.  (City).  California.  The  proh- 
lem  involved  arises  in  connectlcm  with  the 
definition  in  subsection  9(d)(6)  of  the  act, 
49  U.S.C.  1608(d)  (5),  excluding  charter  or 
sightseeing  service  from  the  term  “mass 
transportation.” 

It  appears  from  the  enclosure  with  yotir 
letter  that  the  City  orlglnaUy  included  in 
its  grant  application  a  request  for  funds  to 
purchase  8  buses  designed  for  charter  servloe. 
Subsequently  the  City  amended  its  applica¬ 
tion  by  deleting  a  request  for  a  portion  oi 
the  funds  attributable  to  the  charter  bus 
coaches.  However,  in  addition  to  the  8  spe¬ 
cially  designed  charter  buses  initially  applied 
for.  the  Cfity  allegedly  uses  about  40  of  its 
transit  type  buses  to  a  substantial  extent 
for  charter-type  services.  In  light  of  these 
factors  surrounding  the  application  by  ttie 
City,  the  enclosure  requests  our  opinion  with 
regard  to  the  legality  of  grants  imder  the 
act  as  it  applies  to  certain  matters  (in  effect 
questions),  which  are  numbn^  and  quoted 
below  and  answered  in  the  order  presented. 

Number  one:  “The  grant  of  funds  to  a 
City  to  purchase  buses  and  equipment  which 
are  intended  for  substantial  use  in  the  gen¬ 
eral  charter  bus  business  as  well  as  in  the 
Mass  Transportation  type  business.” 

The  Urban  Maes  Transportation  Act  of  1964 
does  not  authorlee  grants  to  assist  in  the 
purchase  of  buses  or  other  equipment  for 
any  seiwioe  other  than  urban  mmw  transpor¬ 
tation  service.  Section  3(n)  ot  the  act  limits 
the  range  eligible  facilities  and  equipment 
to  "*  *  *  buses  and  other  rolling  stock,  and 
other  real  or  personal  property  needed  tta 
an  efficient  and  coordinated  mass  transpor¬ 
tation  system.”  In  turn,  "mass  transporta¬ 
tion”  Is  defined.  In  section  9(d)(8)  of  the 
act,  specifically  to  exclude  diaiter  service. 
We  ore  advised  by  the  Department  of  Hous¬ 
ing  and  Urban  DevelopmMit  (HDD)  that 
under  these  provisions,  the  Depwtmeot  has 
limited  its  grants  to  the  purchase  of  buses 
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of  types  suitable  to  meet  tbe  needs  of  tbe 
particular  kind  of  urban  mass  transpcsiiatlon 
service  prc^Kiaed  to  be  furnished  by  the 
applicant. 

HUD  fuFthw  advises  that;  **One  of  the 
basic  facte  of  urban  mass  transportation  op¬ 
erations  Is  that  the  need  to  rolling  stock  is 
far  greater  during  the  morning  and  evening 
rush  hours  on  weekdays  than  at  any  other 
time.  For  that  reason,  any  system  which  has 
sufficient  rolling  stock  to  meet  the  weekday 
rvish-hour  needs  of  its  customers  must  have 
a  substantial  amount  of  equipment  standing 
idle  at  other  times,  as  well  as  drivers  and 
other  personnel  being  paid  when  there  is  lit¬ 
tle  for  them  to  do.  To  relieve  this  inefficient 
and  uneconomical  situation,  quite  a  ntunber 
of  cities  have  offered  incidental  charter  serv¬ 
ice  using  this  idle  equipment  and  personnel 
during  the  hours  when  the  same  are  not 
needed  for  regularly  scheduled  runs.  Among 
the  cities  so  doing  are  Cleveland,  Pittsburgh, 
Alameda,  Tacoma,  Detroit  and  Dallas. 

“Such  service  contributes  to  tbe  success  of 
urban  mass  transportation  operations  by 
bringing  in  additional  revenues  and  provid¬ 
ing  full  emplojrment  to  drivers  and  other 
employees.  It  may  in  some  cases  even  reduce 
the  need  to  Federal  capital  grant  asslstcmce. 

"We  do  not  consider  that  there  is  any  vio¬ 
lation  of  either  the  letter  or  the  spirit  of  tbe 
Act  as  a  result  of  such  incidental  use  of  buses 
in  charter  service.  To  guard  against  abuses, 
every  capital  facilities  grant  contract  made 
by  this  Department  contains  the  following 
provisions: 

“  ‘Sec.  4.  Use  of  Project  Facilities  and 
Equipment.  The  Public  Body  agrees  that  the 
ProjMt  facilities  and  equipment  will  be  used 
to  the  provision  of  mass  transportation 
service  within  its  tirban  area  to  the  period 
of  the  useful  life  of  such  facilities  and  equip¬ 
ment  •  •  •  The  Public  Body  ftuiher  agrees 
that  during  the  useful  life  of  the  Project  fa- 
cillties  and  equipment  it  will  submit  to  HUD 
such  financial  statements  and  other  data  as 
may  be  deemed  necessary  to  assure  compli¬ 
ance  with  this  section.’  " 

It  is  otn  view  that  grants  may  be  made  to 
a  dly  under  section  3(a)  of  the  act  to  pur¬ 
chase  buses  needed  by  the  city  to  an  dficlent 
and  coordinated  mass  transportation  system, 
even  though  the  dty  may  intend  to  use  such 
buses  to  charter  use  when  tbe  btises  are  not 
needed  on  regularly  scheduled  runs  (i.e.  for 
mass  transportation  purposes)  and  would 
otherwise  be  idle. 

Number  two:  “Whether  a  grant  of  such 
funds  is  proper  if  charto  bus  use  is  inci¬ 
dental  to  mass  public  transportation  opera¬ 
tions.  If  so,  what  is  tbe  definition  of  ‘inci¬ 
dental  use.’  ’’ 

We  are  advised  by  HUD  that  under  its 
legislative  authority,  it  cannot  and  does  not 
take  charter  service  requirements  into  con¬ 
sideration  in  any  way  in  evaluating  the  needs 
of  a  local  mass  transportation  system  for 
buses  or  other  equipment. 

HUD  further  advises  that:  “However,  as 
Indicated  above,  we  are  of  the  opinion  that 
any  lawful  use  of  project  equipment  which 
does  not  detract  from  or  interfere  with  Ihe 
urban  mAwa  transportation  service  for  which 
the  equipment  is  needed  would  be  deemed  an 
incidental  use  of  such  equipment,  and  that 
such  use  of  project  equipment  is  entirely 
permissible  undo'  our  legislation.  What  uses 
are  in  fact  incidentcU,  under  this  test,  can  be 
determined  only  on  a  case-by-case  basis.’’ 

In  view  of  what  we  stated  above  in  answer 
to  the  first  question,  the  first  part  of  ques¬ 
tion  two  is  answered  in  the  affirmative. 

As  to  the  second  part  of  the  question,  in 
Security  National  Insurance  Oo.  v.  Secuoyah 
Marina,  246  P.2d  830,  “incidmt’’  is  defined 
as  meaning  “that  which  appertains  to  some¬ 
thing  else  which  is  primary.”  Thus,  we  can¬ 
not  say  HUD’S  definition  of  “incidental  use” 
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as  set  forth  above  is  unreasonable.  Under  the 
act  involved  grants  may  be  made  to  purchase 
buses  only  if  the  buses  are  needed  for  an 
efficient  and  coordinated  mass  transporta¬ 
tion  system.  It  would  appear  that  If  buses 
are  purchased  in  onto  to  meet  thin  need, 
and  are,  in  fact,  used  to  meet  such  need,  the 
use  of  such  buses  for  charter  service  when 
not  needed  for  mass  transpcn^tlon  services 
would,  in  effect,  be  an  “inoidentfU  use,”  inso¬ 
far  as  pertinent  here.  In  our  opinion  such 
incidental  use  would  not  violate  tbe  provi¬ 
sions  of  the  1964  act. 

Number  three;  “The  grant  of  funds  for 
mass  public  transportation  purposes  to  a 
City  which  has  expressed  an  intent  to  engage 
in  the  general  charter  bus  btisiness  when 
such  funds  would  in  effect  constitute  a  sub¬ 
sidy  to  the  City  of  its  intended  charter  bus 
operations;  i.e.  freeing  Municipal  funds  with 
which  to  purchase  charter  bus  eqtilpment.” 

Section  4(s)  of  the  1964  Act  (49  U.S.C. 
1603(a))  provides,  in  part,  as  follows: 

“*  *  *  ‘The  Administrator  (now  Secre¬ 
tary),  on  the  basis  of  engineering  studies, 
studies  of  economic  feasibility,  and  data 
showing  the  nature  and  extent  of  expected 
utilization  of  tbe  facilities  and  equipment, 
shall  estimate  what  portion  of  the  cost  of  a 
project  to  be  assisted  under  section  1602  of 
this  title  cannot  be  reasonably  financed  from 
revenues — ^which  portion  shall  hereinafter  be 
called  ‘net  project  cost’.  Tbe  Federal  grant 
for  such  a  project  shall  not  exceed  two-thirds 
of  the  net  project  cost.  The  remainder  of  the 
net  project  cost  shall  be  provided,  in  cash, 
from  sources  other  thw  Federal 
funds  •  • 

It  is  clear  from  the  legislative  history  of 
the  act  involved  that  the  “revenues”  to  be 
considered  are  mass  transportation  system 
revenues  including  any  revenues  from  inci¬ 
dental  charter  (q>eratlon8.  There  is  nothing 
In  the  language  of  the  act  which  requires 
HUD  to  take  into  account  tbe  status  of  the 
general  funds  of  an  applicant  city  in  deter¬ 
mining  how  much  capital  grant  assistance 
to  extend  to  that  city. 

It  should  be  noted  that  in  a  sense  nearly 
every  ciq>ltal  grant  to  a  city  constitutes  a 
partial  subsidy  of  every  activity  of  the  city 
which  is  supported  by  tax  revenues,  since  it 
frees  tax  revenues  for  such  other  usee. 

Number  four:  “With  specific  reference  to 
the  application  of  the  City  of  Scm  Diego  to 
funds  under  its  iq>pllcation  to  the  Depart¬ 
ment  of  Housing  and  Urban  Development 
dated  June  2,  1966,  whether  the  Act  permits 
a  grant  to  purchase  equipment  wherein  26 
per  cent  of  such  equipment  will  be  used 
either  exclusively  or  substantially  in  the 
operation  of  charter  bus  services.” 

As  to  tbe  City  of  San  Diego’s  grant  ap¬ 
plication,  we  have  been  advised  by  HUD  as 
follows; 

“As  explained  above,  tbe  Act  authorizes 
assistance  only  to  facilities  to  be  used  in 
mass  trani^rtatlon  service.  We  could  not, 
therefore,  assist  San  Diego  in  purchasing 
any  equipment  to  be  tised  ‘exclusively’  In  the 
operation  of  charter  bus  service.  Fiuiiher- 
mcM-e,  as  also  explained  above,  assisted  mass 
transportation  equipment  can  be  used  only 
incidentally  for  such  charter  services. 

“Whether  equipment  used  ‘substantially’ 
in  such  service  qualifies  under  this  rule  can 
be  answered  only  in  the  light  of  the  specifics 
of  the  San  Diego  situation.  *  *  *  we  have 
already,  during  our  preliminary  review  of 
tbe  City’s  application,  disallowed  about 
$160,000  of  the  proposed  project  cost  which 
was  allocated  to  the  purchase  of  eight 
charter-type  buses. 

“The  final  application  of  tbe  city  of  San 
Diego  is  presently  under  active  consideration 
by  this  Department.  In  particular,  we  have 
requested  the  City  to  furnish  additl<»isl 
information  as  to  the  nature  and  extent  of 


tbe  proposed  use.  If  any,  of  project'  facilities 
and  equipment  in  charter  service,  so  that 
we  can  fiurther  evaluate  the  iq}pllcation 
under  the  criteria  above  set  f<»tb.  We  have 
also  requested  similar  Information  from 
Mr.  Fredrick  J.  Buane,  who  has  filed  a  tax¬ 
payers’  stilt  (Superior  Court  to  San  Diego 
County  Civil  #  297329)  against  the  City, 
contesting  its  authority  to  engage  in  charter 
bus  operaticms.” 

As  indicated  above,  it  is  clear  that  under 
the  act  in  question  grants  may  not  legally 
be  made  to  purchase  buses  to  be  used  “exclu¬ 
sively”  in  the  operation  of  charter  bus  serv¬ 
ice.  However,  in  view  of  the  purposes  of  the 
act  involved  it  is  our  (pinion  that  a  city 
which  has  purchased  with  grant  fimds  buses 
needed  for  an  efficient  mass  transportation 
system,  is  not  precluded  by  the  act  from  us- 
1:^  such  buses  to  charter  service  during  idle 
or  off-peak  periods  when  tbe  buses  are  not 
needed  to  regularly  scheduled  runs.  As  indi¬ 
cated  above,  such  a  use  would  appear  to  be 
an  incidental  use. 

The  fourth  question  is  answered  accord¬ 
ingly. 

As  requested,  tbe  correspondence  enclosed 
with  your  letter  is  returned  herewith. 

Sincerely  yours, 

FXank  H.  Wxitzzl, 
Assistant  Comptroller  Oeneral 
of  the  United  States, 

Appendix  B — ^FARE  RspoxTiNa  Ststesc 
EXPENSE  REPORTING 

7.1  List  of  Expense  Object  Classes* 

601.  Labor 

01.  Operators’  Salaries  and  Wages 
02.  Other  Salaries  and  Wages 

602.  Fringe  benefits 

01.  FICA  or  Railroad  Retirement 
02.  Pension  PUms  (including  long-term 
disability  insurance) 

03.  Hospital,  Medical  and  Surgical  Plans 
04.  Dental  Plans 
06.  Life  Insurance  Plans 
06.  Short-Term  Disability  Insurance 
Plans 

07.  Unemployment  Insurance 
06.  Workmen’s  Compensation  Insurance 
or  Federal  Bn4>loyees  Liability  Act 
Contarlbutions 
09.  Sick  Leave 

10.  Holiday  (including  all  premiums 

paid  to  on  holidays) 

11.  Vacation 

12.  Other  Paid  Absence  (bereavement 

pay.  mUltary  pay,  jury  duty  pay, 
etc.) 

13.  Uniform  and  Work  Clothing  Allow¬ 

ances 

14.  Other  Fringe  Benefits 

16.  Distribution  of  Fringe  Benefits 

603.  Services 

01.  Management  Service  Fees 
02.  Advertising  Fees 
03.  Professional  and  Technical  Services 
04.  Temporary  Help 
06.  Contract  Maintenance  Services 
06.  Custodial  Services 
07.  Security  Services 
08.  Propulsion  Power 
09.  Utilities  Other  than  Propulsion 
Power 

10.  Dues  and  Subscriptions 

11.  Travel  and  Meetings 

12.  Bridge,  Tunnel  and  Highway  Tolls 

13.  Other  Services 

604.  Materials  and  supplies  consumed 
01.  Fuel  and  Lubricants 

02.  Tires  and  Tubes 
03.  Other  Materials  and  Supplies 
606.  Casualty  and  liability  costs 

01.  Premiums  to  Physical  Damage 
surance 

02.  Recoveries  of  Physical  Damage 
Losses 
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03.  Premiums  for  Public  Liability  emd 
Property  Damage  Insurance 
04.  Payouts  for  Uninsured  Public 
Liability  and  Property  Damage 
Settlements 

05.  Provision  for  Uninsured  Public 
Liability  and  Property  Damage 
Settlements 

06.  Payouts  for  Insured  Public  Liability 
and  Property  Damage  Settlements 
07.  Recoveries  of  Public  Liability  and 
Property  Damage  Settlements 
08.  Premiums  for  Other  Corporate  In¬ 
surances 

09.  Other  Corporate  Losses 

10.  Recoveries  of  Other  Corporate 
Losses 

506.  Leases  and  rentals 

01.  Transit  Way  and  Transit  Way  Struc¬ 
tures  and  Equipment 
02.  Passenger  Stations 
03.  Passenger  Parking  Facilities 
04.  Passenger  Revenue  Vehicles 
06.  Service  Vehicles 
06.  Iterating  Yards  or  Stations 
07.  Engine  Houses,  Car  Shops  and  Ga¬ 
rages 

08.  Power  Generation  and  Distribution 
Facilities 

09.  Revenue  Vehicle  Movement  Control 
Faculties 

10.  Data  Processing  Facilities 

11.  Revenue  Collection  and  Processing 

Faculties 

12.  Other  General  Administration  Facil¬ 

ities 

507.  Depreciation  and  amortization 

01.  Transit  Way  and  Transit  Way  Struc¬ 
tures  and  Equipment 
02.  Passenger  Stations 
03.  Passenger  Parking  Facilities 
04.  Passenger  Revenue  Vehicles 
06.  Service  Vehicles 
06.  Operating  Yards  or  Stations 
07.  Engine  Houses,  Car  Shops  and  Ga¬ 
rages 

08.  Power  Generation  and  Distribution 
Facilities 

09.  Revenue  Vehicle  Movement  Control 
Facilities 

10.  Data  Processing  Facilities 

11.  Revenue  Collection  and  Processing 

Facilities 

12.  Other  General  Administration  Facili¬ 

ties 

608.  Property  retirement  write-offs 

01.  Property  Retirement  Write-Offs 

609.  Interest  expense 

01.  Interest  on  Debt  Obligations  (net  of 
Interest  capitalized) 

610.  Other  taxes 

01.  Federal  Income  Tax 
02.  State  Income  Tax 
03.  Property  Tax 

04.  Vehicle  Licensing  and  Registration 
Pees 

06.  Fuel  and  Lubricant  Taxes 
06.  Other  Taxes 

611.  Expense  transfers 

01.  Function  Reclassifications 
02.  Expense  Reclassifications 
03.  Capitalization  of  Nonoperating  Costs 
512.  Subsidy  payments 

01.  Purchased  Transportation  Service 

*  This  list  of  expense  object  classes  Is  taken 
from  chapter  7  of  the  “PROJECT  Fare  Task 
IV  Report,”  Report  No.  UMTA-IT-06-0034- 
73-6,  Volume  n,  November.  1973.  The  list 
should  be  used  for  guidance  In  determining 
what  expenses  should,  if  applicable,  be  cer¬ 
tified.  For  definitions  of  each  of  the  listed 
expense  object,  see  chapter  7  of  the  Report. 
(FR  Doc.75-16437  Filed  6-12-75:8:46  am] 


[49CFR  Part  605] 

[Docket  No.  75-02,  Notice  3] 
SCHOOL  BUS  OPERATIONS 
Codification  of  Requirements 

The  Urban  Mass  Transportation  Ad¬ 
ministration  (UMTA)  is  considering  the 
adoption  of  regulations  governing  the 
provision  of  school  bus  service  by  re¬ 
cipients  of  Federal  financial  assistance 
for  the  construction  or  operation  of 
facilities  and  equipment  for  use  in  pro¬ 
viding  mass  transportation  service.  In 
this  regard,  a  new  Part  605  is  proposed 
to  be  added  to  UMTA  regulations  to  pro¬ 
vide  economic  protection  to  private 
school  bus  operators  who  are  in  competi¬ 
tion  with  federally  assisted  bus  operators 
in  providing  transportation  for  students, 
school  personnel  and  equipment.  The  new 
Part  605  would  prohibit  all  school  bus 
operations  by  federally  assisted  opera¬ 
tors  unless  such  school  bus  operations 
are  expressly  permitted  under  section  3 
(g)  of  the  Urban  Mass  Transportation 
Act  of  1964,  as  amended  (49  U.S.C.  1602 
(g) ) .  Where  school  bus  operations  are 
permitted  under  section  3(g),  the  pro¬ 
posed  Part  605  requires  a  showing  by  the 
federally  assisted  bus  operations  that  the 
assistance  it  receives  is  not  used  to  sub¬ 
sidize  these  school  bus  operations. 

Section  3(g)  provides  that  an  appli¬ 
cant  for  federal  financial  assistance  for 
the  construction  or  operation  of  facili¬ 
ties  and  equipment  for  use  in  providing 
public  mass  transportation  ser^ce  must 
agree  not  to  engage  in  school  bus  opera¬ 
tions.  exclusively  for  the  transportation 
of  students  and  school  personnel,  in  com¬ 
petition  with  private  school  bus  opera¬ 
tors.  The  subsection  does  not  apply  if  the 
applicant  operates  a  school  syst^  in  the 
area  to  be  served  and  operates  a  separate 
and  exclusive  school  bus  program  for 
such  school  system;  nor  does  it  apply  un¬ 
less  private  school  bus  operators  are  able 
to  provide  adequate  transportation,  at 
reasonable  rates,  and  in  conformance 
with  applicable  safety  standards;  and  it 
does  not  apply  with  respect  to  any  State 
or  local  public  body  or  agency  thereof  if 
it  or  a  dh^t  predecessor  in  interest  from 
which  it  acquired  the  fimction  of  so 
transporting  schoolchildren  and  person¬ 
nel  (along  with  facilities  to  used 
therefore)  was  engaged  in  school  bus 
operations  at  any  time  during  the 
twelve-month  period  immediately  prior 
to  the  date  of  enactment  of  the  provi¬ 
sion.  An  identical  provision,  applying 
only  to  the  purchase  of  buses,  but  apply¬ 
ing  irrespective  of  whether  they  are  as¬ 
sisted  imder  the  Urban  Mass  Transpor¬ 
tation  Act  or  imder  the  Federal-Aid 
Highway  Act,  is  foimd  in  section  164(b) 
of  the  Federal-Aid  Highway  Act  of  1973 
(Pub.  L.  93-87) . 

Under  the  proposed  part  605  an  appli¬ 
cant  for  federal  financial  assistance  who 
wishes  to  engage  in  school  bus  operations 
must  notify  private  school  bus  operators 
in  the  applicant’s  service  areas  of  its  In¬ 
tent  to  engage  in  school  bus  operations. 


This  notice  'must  describe  the  applicant’s 
proposed  or  existing  school  bus  opera¬ 
tions  and  also  state  the  time  and  place 
of  public  hearing  to  be  held  on  its  appli¬ 
cation  for  assistance.  A  statement  should 
be  included  in  the  notice  setting  forth 
the  reasons  the  applicant  feels  it  should 
be  permitted  to  engage  in  school  bus  op¬ 
erations  under  section  3(g)  of  the  Urban 
Mass  Transportation  Act.  ’The  notice  re¬ 
quired  in  the  proposed  Part  605  is  de¬ 
signed  to  inform  private  school  bus  op¬ 
erators  in  the  applicant’s  service  areas 
of  the  applicant’s  proposed  or  existing 
school  bus  operations.  The  information 
required  by  the  notice  should  supply  pri¬ 
vate  school  bus  operators  in  the  appli¬ 
cant’s  service  area  with  the  information 
they  need  to  make  meaningful  comments 
at  the  public  hearings  which  will  be  held 
on  the  application  for  assistance.  ’These 
comments  will  be  considered  by  the 
UMTA  Administrator  prior  to  his  mak¬ 
ing  any  finding  regarding  the  applicant’s 
proposed  or  existing  school  bus  opera¬ 
tions. 

If  an  applicant’s  proposed  or  existing 
school'bus  operations  are  approved  and 
its  application  for  sissistance  is  otherwise 
acceptable,  the  applicant  may  enter  into 
an  agreement  with  UMTA  (this  agree¬ 
ment  will  be  included  in  the  provision  of 
the  UMTA  grant  contract) ,  which  estab¬ 
lishes  the  terms  and  conditions  under 
which  the  applicant  will  engage  in  school 
bus  operations.  If  its  school  bus  opera¬ 
tions  are  not  approved  the  applicant 
shall  agree  not  to  engage  in  any  school 
bus  operation  as  long  as  it  receives  fed¬ 
eral  financial  assistance  under  applicable 
federal  statutes. 

In  cases  where  school  bus  operations 
are  permitted  by  federally  assisted  oper¬ 
ators,  these  operators  are  required  to 
demonstrate  through  the  filing  of  certi¬ 
fied  statements  of  costs,  and  a  plan  for 
the  allocation  of  those  costs,  that  the  as¬ 
sistance  received  by  the  applicant  is  not 
used  to  subsidize  its  school  bus  operation. 
The  issuance  of  these  regulations  does 
not  change  UMTA’s  long  standing  policy 
that  facilities  and  equipment  funded  un¬ 
der  the  Urban  Mass  Transportation  Act 
must  be  used  for  provision  of  mass  trans¬ 
portation  service.  UMTA  does  not  fund 
the  cost  of  school  bus  operatlrnis,  al¬ 
though  UMTA-assisted  equipment  may 
be  used  incidentally  in  such  service  pur¬ 
suant  to  an  opinion  of  the  Comptroller 
General  of  the  United  States  (see  Ap¬ 
pendix  A  of  this  part).  The  certifica¬ 
tions  provided  by  the  aiH>licants  must,  in 
order  to  be  acceptable,  show  that  the 
revenues  generated  by  its  school  bus  op¬ 
erations  are  equal  to  or  greater  than  the 
cost  of  providing  this  service  on  a  sys¬ 
temwide  basis.  A  cost  allocation  plan  is 
required  along  with  the  applicant’s  cer¬ 
tification  of  costs.  The  cost  allocation 
plan  demonstrates  how  the  applicant  has 
distributed  its  costs  in  its  certification. 

Other  major  features  of  the  pressed 
part  605  provides  for  a  complaint  and 
remedy  procedure  where  a  violation  of 
these  regulations  occur.  Where  it  is  de- 
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temlned  that  a  ylolatkm  of  these  regu- 
latiooa  has  oocurred,  UMTA  has  the  right 
to  bar  the  operator  from  further  llnazi- 
cial  assistance  for  mass  transpmiatlon 
and  equipment. 

Quarteiiy  reporting  is  required  of  op> 
erators  wlUi  total  revenues  from  school 
bus  (^rations  of  $200,000  more  in  Its 
most  recent  fiscal  year.  Operators  with 
revenues  of  less  than  $200,000  in  its  most 
recent  fiscal  year  are  required  to  r^wrt 
annually. 

Am?endix  A  Is  attached  to  proposed 
Part  605  to  provide  guidance  as  to  what 
Is  meant  by  Incidental  use  of  facilities 
and  equipmoit.  Ai;^)endix  B  gives  guid¬ 
ance  as  to  the  various  costs  which  apply 
to  tte  provisions  of  school  bus  operatic^. 

m  summary.  It  Is  the  purpose  of  these 
propc^ed  regulations  to  provide  economic 
protecUcm  for  private  school  bus  opera¬ 
tors  who  must  compete  with  federally- 
assisted  operators  in  providing  transpor¬ 
tation  for  school  children  and  school 
personnel  and  equipment.  These  regula¬ 
tions  govern  the  formation  and  content 
of  school  bus  agreements  required  under 
the  Urt>an  Mass  Transportation  Act  and 
the  Federal-Aid  Highway  Act. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  the  proposed 
rule  by  submitting  such  writt^  data, 
views,  or  argyunents  as  they  may  desire. 
Communications  should  identify  the  reg¬ 
ulatory  docket  or  notice  number  and  be 
submitted  in  duplicate  to  Urban  Mass 
Transportation  Administration,  Office  of 
the  Chief  Counsel,  Attention  Rules 
Docket  75-02,  400  7th  Street  SW..  Wash¬ 
ington,  D.C.  20590.  ^  communications 
receiv^  on  or  before  July  11,  1975,  will 
be  ccmsidered  by  the  UMTA  Administra- 
tm*  before  taking  action  on  the  proposed 
rule.  The  proposals  contained  therein 
may  be  changed  in  light  of  comments 
received.  All  comments  submitted  will  be 
available,  both  before  and  after  the  clos¬ 
ing  date,  for  comments  in  the  Rules 
Docket  lor  examination  by  interested 
persons. 

These  regulations  are  proposed  under 
the  authority  of  the  Urban  Mass  Trans¬ 
portation  Act  ot  1964,  as  amended  (49 
UB.C.  1601  et  seq.);  23  U.S.C.  142(a) 
and  (c);  23  UJS.C.  103(e)(4);  49  CFR 
1.50. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  issue  a  new  Part  605  of  49 
CFR  Chapter  IV  as  follows. 

Issued  on  Jime  10, 1975. 

Frank  C.  HERanfcsR, 

Urban  Mass  Transportation 

Administrator. 

PART  605— SCHOOL  BUS  OPERATIONS 

Sttbpart  A — Cteneral 

Sec. 

605.1  Purpose. 

605.2  Scope. 

605.3  Deflnitions. 

Sukpart  ■  School  Bus  Agrsemtits 

605.10  Purpose. 

606.11  Notice. 

605.12  Ortlftcatlon. 

605.13  Comments  by  private  school  bus 

operators. 

605.14  Approval  of  school  bus  operations. 

605.16  Agmment. 

605.16  Contents  of  agreement. 

605.17  Exemptions. 


Subpsrt  C — MedMcaUen  of  Prfer  Agreements 
and  Amendment  of  Application  for  Aaslstanco 

605.20  Modification  of  prior  agreements. 

606.21  Amendment  of  appUeatlona  for 

assistance. 

Subpait  D — Revisions  of  Corttfication 
605.30  Revision  of  oertification. 

Subpart  E — Complaint  Procaduro  and  Remedies 

605.40  Filing  a  complaint. 

606.41  Nottflcation  to  the  respondent. 

605.42  Accumulation  of  evidentiary  mate- 

rlaL 

605.43  Adjudication. 

606.44  Remedy  where  there  has  been  a 

violation  of  the  agreement. 

605.45  Judicial  review. 

Subpart  F — Raporting  and  Records 
605fi0  Quarterly  reports. 

606A1  Additional  reports  and  procedures. 
605A2  Records. 

At7TBc«iTT:  Urban  Maas  Tran^>ortatton 
Act  of  1964,  as  amended  (49  nJ3.0.  1601  art 
seq.):  23  U.S.C.  108(e)(4):  23  UR.C.  142(a) 
and  (c) :  and  49  CFR  1  AO. 

Subpart  A — General 
§  605.1  Purpose. 

(a)  The  purpose  oi  this  part  is  to  pre¬ 
scribe  policies  and  procedures  to  imple¬ 
ment  section  109<a)  of  the  Natlcmal  Mass 
Transportation  Assistance  Act  of  1974 
(Pub.  L.  93-503;  November  26,  1974;  88 
Stat.  1565).  Secticm  109(a)  adds  a  new 
section  3(g)  to  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
UJS.C.  1602(g) )  and  differs  from  section 
164(b)  of  the  FedM^l-Aid  Highway  Act 
of  1973  (  23  U.S.C.  164(b) )  in  that  sec¬ 
tion  3(g)  applies  to  all  grants  for  the 
construction  or  operation  of  mass  trans¬ 
portation  facilities  and  equipmmt  under 
the  Urban  Mass  Transportation  Act,  and 
is  not  limited  to  grants  for  the  purchase 
of  buses  as  is  section  164(b> . 

(b)  By  the  terms  of  section  3(g)  no 
Federal  financial  assistance  may  be  pro¬ 
vided  for  the  ccmstruction  or  operaticm  of 
facilities  and  equipment  for  use  in  pro¬ 
viding  puUic  mass  transportation  serv¬ 
ice  to  an  iqiplicant  unless  the  applicant 
and  the  Administrator  enter  into  an 
agreement  that  the  applicant  will  not 
engage  in  school  bus  operations  exclu¬ 
sively  for  the  transportation  of  students 
and  school  personnel,  in  competition 
with  private  school  bus  operators. 

§  605Ji  Scope. 

These  regulations  apply  to  all  recipi¬ 
ents  of  Federal  financial  assistance  for 
the  constructimi  or  (g>eration  of  facili¬ 
ties  and  equipment  for  use  in  providing 
mass  transportation  under:  (a)  The  Ur¬ 
ban  Mass  Transportation  Act  of  1964,  as 
amended  (49  U.S.C.  1601  et  seq.);  (b) 
23  U.sx;.  142(a)  and  (c) ;  and  23  UB.C. 
103(e) (4). 

§  605.3  Definitions. 

(a)  Except  as  otherwise  provided, 
terms  defined  in  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
UB.C.  1604,  1608)  are  used  in  this  part 
as  80  defined. 

(b)  For  pmposes  of  this  part — 

“The  Acts”  means  the  Urban  Mass 

Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  1601  et  seq.) ;  23  UB.C.  142(a) 
and  (c) ;  and  23  U.S.C.  103(e)  (4). 


“Administrator”  means  the  Urban 
Mass  Transportatlim  Administrator  or 
his  designee. 

“Agreement”  means  a  contractual 
agreement  required  under  section  3(g)  of 
the  Urban  Mass  Transportation  Act  of 
1964,  as  amended  (49  UJ3.C.  1602(g) ). 

“Applicant”  means  iMPI^i^t  for  as¬ 
sistance  under  the  Acts. 

“Assistance”  means  Federal  financial 
assistance  for  the  construction  or  opera¬ 
tion  of  facilities  and  equipment  for  use 
in  providing  mass  transportation  services 
under  the  Acts. 

“Grant  contract”  means  the  contract 
between  the  Government  and  the  grantee 
which  states  the  terms  and  conditions 
for  assistance  under  the  Acts. 

“Certification  of  costs”  means  a  state¬ 
ment  certified  to  as  true  and  accurate  by 
a  grantee’s  chief  financial  officer  which 
indicates  the  elements  of  direct  and  in¬ 
direct  costs  that  are  attributable  to  the 
provision  of  school  bus  operations,  in¬ 
cluding  appropriate  attribution  of  de¬ 
preciation  on  federally-funded  equip¬ 
ment,  and  auxiliary  functions  necessary 
to  sustain  school  bus  operations.  This 
statement  shall  give  assurance  that  the 
revenues  generated  by  the  applicant’s 
school  bus  operations  are  currently,  and 
shall  remain,  equal  to  or  greater  than  the 
cost  of  providing  those  operations  on  a 
system-wide  basis.  (For  guidance  on  ex¬ 
penses  which  should,  if  applicable,  be 
included  in  a  certification  of  costs  see 
Appendix  B  of  this  part) . 

“Cost  allocation  plan”  means  the  doc¬ 
umentation  Identlfjring,  accumulating, 
and  distributing  costs  attadbutable  to 
school  bus  operations  together  with  the 
allocation  methods  used. 

“Government”  means  the  Government 
of  the  United  States  of  America. 

“Grantee”  means  a  recipient  of  assist¬ 
ance  imder  the  Acts. 

“Incidental”  means  school  bus  opera¬ 
tions  which  do  not  Interfere  with  regu¬ 
larly  scheduled  service  to  the  public  (as 
defined  in  the  Opinion  of  the  Comptrol¬ 
ler  General  of  the  United  States,  B- 
160204,  December  7,  1966,  which  is  at¬ 
tached  as  Appendix  A  of  this  part) . 

“School  bus  operations”  means  trans¬ 
portation  by  bus  exclusively  for  students 
and  school  personneL 

“Urban  area”  means  the  entire  area 
in  which  a  local  public  body  provides 
regtilarly  scheduled  mass  transportation 
service.  This  includes  all  areas  which  are 
either:  (a)  Within  an  “urbanized  area” 
as  defined  and  fixed  in  accordance  with 
[proposed]  23  CFR  Part  470,  Subpart  B; 
or  (b)  within  an  “urban  area”  or  other 
built-up  place  as  determined  by  the  Sec¬ 
retary  under  secticm  12(c)(4)  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended  (49  U.S.C.  1608(c)(4)). 

Subpart  B — School  Bus  Agreements 
§  605.10  Purpoee. 

The  pxupose  of  this  subpart  is  to 
formulate  procedures  for  the  develop¬ 
ment  of  an  agreement  concerning  school 
bus  operations. 

§  605.11  Notice. 

(a)  Each  applicant  who  engages  or 
wishes  to  engage  in  school  bus  operations 
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shall  include  the  following  in  its  applica¬ 
tion: 

(DA  statement  that  it  has  provided 
written  notice  to  all  private  providers  of 
school  bus  operations  operating  in  the 
applicant’s  urban  area  of  its  application 
for  assistance  and  its  proposed  or  exist¬ 
ing  school  bus  operations; 

(2)  A  statement  that  it  has  published 
in  a  newspaper  of  general  circulation  in 
the  geographic  area  to  be  served  a  notice 
of  its  application  and  its  proposed  or 
existing  school  bus  operations; 

(3)  A  certification  of  costs  for  the  ap¬ 
plicant’s  proposed  or  existing  bus  opera¬ 
tions;  and 

(4)  A  cost  allocation  plan. 

(b)  The  notice  required  by  paragraphs 

(a)  (1)  and  (a)  (2)  of  this  section  shall 
include  the  following  information: 

(DA  statement  that  the  applicant,  or 
an  operator  of  mass  transportation 
equipment  for  the  ai^llcant,  proposes  to 
engage  in  school  bus  operations. 

(2)  A  description  of  the  area  to  be 
served  by  the  applicant. 

(3)  An  estimation  of  the  number  of 
each  type  of  bus  which  will  be  employed 
on  the  proposed  school  bus  operations, 
and  the  number  of  weekdays  and  week¬ 
ends  those  buses  will  be  available  for 
school  bus  operations. 

(4)  A  statement  of  the  time,  date,  and 
place  of  public  hearings  required  under 
section  3(d)  of  the  Urban  Mass  Trans¬ 
portation  Act  of  1964,  as  amended  (49 
UJS.C.  1603(d) ) ,  to  be  held  on  the  appli¬ 
cation  for  assistance. 

(5)  A  statement  setting  forth  its  rea¬ 
sons  where  the  applicant  feels  it  is 
exempt  under  S  605.17. 

(c)  Copies  of  the  application  for  as¬ 
sistance  and  notice  required  by  para¬ 
graph  (a)  of  this  section  shall  be  avail¬ 
able  for  inspection  by  any  interested  per¬ 
son  during  the  regular  business  hours  at 
the  office  of  the  applicant. 

§  605.12  Certification  in  lieu  of  notice. 

If  there  are  no  private  providers  of 
school  bus  operations  (grating  in  the 
applicant’s  turban  area,  the  apidicant  may 
so  certify  in  its  application  in  lieu  of  the 
requirements  of  i  605.11. 

S  605.13  Conunents  by  private  school 
bus  operators. 

Private  school  bus  operators  to  whom 
notice  is  sent  under  this  part  may  file 
written  comments  on  an  applicant’s  pro¬ 
posed  or  existing  schotd  bus  operations 
at  the  time  of  the  public  hearing  held 
pursuant  to  section  3(d>  of  the  Urban 
Mass  ’Transportation  Act  of  1964,  as 
amended  (49  U.S.C.  1602(d)).  The  com¬ 
ments  oi  private  school  bus  operators 
must  be  submitted  by  the  applicant  to 
the  Administrator  together  with  the 
transcript  of  this  public  hearing  required 
pursuant  to  49  UB.C.  1602(d) . 

§  605.14  Approval  of  sdiool  bus  opera¬ 
tions. 

(a)  The  Administrator  shall  consider 
the  comments  filed  by  private  school  bus 
operators  prior  to  making  any  findings 
regarding  either  the  applicant’s  certifi¬ 


cation  of  costs,  cost  allocation  plan  or 
other  aspects  of  its  proposed  or  exist¬ 
ing  school  bus  operations. 

(b)  After  a  showing  by  the  applicant 
that  it  has  complied  with  the  require¬ 
ments  of  49  U.S.C.  1602(d)  and  this  sub¬ 
part.  the  Administrator  may  accept  the 
applicant’s  certification  of  costs  and 
otherwise  approve  its  cost  allocation  plsm 
and  school  bus  operations.  Such  accept¬ 
ance  and  approval,  however,  is  subject 
to  audit  and  inspection  which  may  be 
conducted  at  any  time  by  the  Govern¬ 
ment  under  §  605.52. 

(c)  If  the  Administrator  finds  that  the 
applicant  has  not  complied  with  the  no¬ 
tice  requirement  of  S  605.11  or  otherwise 
finds  that  the  applicant’s  certification  of 
costs,  cost  allocation  plan  or  proposed  or 
existing  school  bus  operations  are  unac¬ 
ceptable,  he  shall  so  notify  the  applicant 
in  writing,  stating  the  reasons  for  his 
findings. 

(d)  Within  30  days  after  receiving 
notice  of  adverse  findings  from  the  Ad¬ 
ministrator.  an  applicant  may  file  writ¬ 
ten  objections  to  the  Adminstrator’s  find¬ 
ings  or  submit  a  revised  certification  of 
costs,  a  revised  cost  allocation  plan  or  a 
revised  proposal  for  its  school  bus  opera¬ 
tions.  If  an  applicant  revises  its  proposed 
or  existing  school  bus  operations,  it  shall 
mail  a  copy  of  these  revisions  to  private 
school  bus  operators  required  to  be  noti¬ 
fied  under  S  605.11. 

(e)  Private  school  bus  operators  who 
receive  notice  under  paragraph  (d)  of 
this  section  may  within  15  days  of  the 
receipt  of  notice  file  written  comments  on 
the  proposed  revisions  with  the  Adminis¬ 
trator.  The  Administrator  shall  consider 
these  comments  prior  to  his  approval  of 
a  proposed  revision  by  the  applicant. 

(f)  Upon  receipt  of  notice  of  accept¬ 
ance  of  its  certification  of  costs,  cost  allo¬ 
cation  plan  and  approval  of  its  school  bus 
operations,  the  applicant  may  enter  into 
an  agreement  with  the  Administrator  un¬ 
der  S  605.15. 

§  605.15  Agreement. 

Except  as  provided  in  this  part  no  as¬ 
sistance  shall  be  provided  imder  the  Acts 
unless  the  applicant  and  the  Administra¬ 
tor  shall  have  first  entered  into  a  written 
agreement  that  the  applicant  will  not 
engage  in  school  bus  operations  exclu¬ 
sively  for  the  transportation  of  students 
and  school  personnel  in  competition 
with  private  school  bus  operators. 

§  605.16  Contents  of  agreement. 

(a)  Every  grantee  to  whom  S  606.17 
applies  shall,  as  a  condition  of  assistance, 
enter  into  a  written  agreement  required 
by  S  605.15  which  contains  the  following 
provisions: 

(1)  The  grantee  agrees  that  neither  it 
nor  any  operator  of  project  equipment 
will  engage  in  school  bus  operations  ex¬ 
cept  as  provided  herein. 

(2)  ’Die  grantee,  or  any  operator  of 
project  equipment,  agrees  that  revenues 
generated  by  its  school  bus  operations  are 
currently  and  shall  remain  equal  to  or 
greater  than  the  cost  of  providing  school 
bus  operations  on  a  systemwide  basis  con¬ 
sistent  with  its  cost  allocation  plan. 


(3)  The  grantee  agrees  tliat  it  will  not 
engage  in  any  practice  which  constitutes 
a  means  of  avoiding  the  requirements 
of  this  agreement  or  this  Part  605  of  the 
Urban  Mass  ’Transportation  Administra¬ 
tion  regulations.  Such  practices  include, 
but  are  not  limited  to,  devices  shifting 
costs  to  avoid  restrictions  imposed  by 
this  agreement,  kickbacks,  special  ar¬ 
rangements.  di^ounts,  falsification  of 
records  or  any  actions  designed  to  avoid 
the  requirements  of  section  3(g)  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended  (49  U.S.C.  1602(g) ). 

(4)  The  grantee  agrees  that  the  proj¬ 
ect  facilities  and  equipment  shall  be  used 
for  the  provision  of  mass  transportation 
services  within  its  urban  area  and  that 
any  use  of  project  facilities  and  equip¬ 
ment  in  school  service  will  be  incidental 
to  and  shall  not  interfere  with  the  use 
of  such  facilities  and  equipment  in  mass 
transportation  service  to  toe  public. 

(5)  In  the  event  of  a  complaint  by  an 
interested  party  that  school  bus  rates  im¬ 
posed  by  toe  grantee,  or  an  operator  of 
project  equipment,  will  result  in  revenues 
from  its  school  bus  operations  that  are 
less  than  toe  cost  of  those  operations  on 
a  system-wide  basis,  toe  Administrator 
shall  Investigate  and  shall  determine 
whether  a  violation  has  occurred. 

(6)  The  Administrator  may  prohibit 
disbursement  of  funds  imder  toe  grant 
contract  to  toe  grantee  or  (merator  if  he 
determines  that  there  has  been  a  viola¬ 
tion  of  toe  terms  of  toe  agreement. 

(b)  Every  grantee  to  whom  S  605.17 
does  not  apply  shall,  as  a  condition  of  as¬ 
sistance,  enter  into  a  written  agreement 
required  by  9  605.15  which  shall  contain 
toe  following  provisions: 

(1)  The  grantee  agrees  that  it  will  not 
engage  in  school  bus  operations. 

(2)  In  toe  event  of  a  cixnplaint  by  an 
interested  party,  toe  Administrator  shall 
investigate  and  shall  determine  whether 
a  violation  has  occurred. 

(3)  ’The  Administrator  may  prohibit 
disbursement  of  funds  xmder  toe  grant 
contract  to  toe  grantee  or  operator  if  he 
determines  that  there  has  l^n  a  viola¬ 
tion  of  toe  agreement. 

§  605.17  Exemptions. 

Agreements  cmitaining  toe  provisions 
of  9  605.16(b)  shall  not  be  required  as 
follows: 

(a)  Where  a  grantee  or  applicant  (H>- 
erates  a  school  system  in  the  area  to  be 
served  and  CH^erates  a  separate  and  ex¬ 
clusive  school  bus  program  for  its  school 
system. 

(b)  Where  jndvate  scho<d  bus  opera¬ 
tions  are  unable  to  proidde  adequate 
transportation,  at  a  reasonable  rate,  and 
in  conformcmce  with  apidicable  safety 
standards. 

(C)  To  a  state  or  local  public  body 
or  agency  thereof  if  it  (or  a  direct  pred¬ 
ecessor  in  interest  from  which  it  ac¬ 
quired  toe  function  of  so  transporting 
schoolchildren  and  personnel  along  with 
facilities  to  be  used  therefor)  was  so 
engaged  in  school  bus  oiperations  any 
time  during  the  twelve-month  period 
Immediatdy  prior  to  November  26,  1974. 
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Subpart  C — Modification  of  Prior  Acree- 

mants  and  Amendment  of  Application  for 

Assistance 

g  605.20  Modification  of  prior  af7«e> 

menttk. 

(a)  Any  grantee  which,  prior  to  the 
adoption  of  this  part,  entered  into  an 
agreement  required  by  section  164(b)  of 
the  Pederal-Aid  Highway  Act  of  1973 
<23  U.S.C.  164(b) ) ,  or  section  3(g)  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended  (49  U.S.C.  1602(g))  not  to 
engage  in  school  bus  operations,  or  an 
interim  agreement  under  section  3(f)  al¬ 
lowing  school  bus  operations,  shall  seek 
modification  of  that  agreement  in  ac¬ 
cordance  with  paragraphs  (b)-(d)  of 
this  section. 

(b)  The  grantee  shall  develop  a  cer¬ 
tification  of  costs  for  its  school  bus  op¬ 
erations  and  send  it  with  its  proposed 
or  pyj-sting  school  bus  operations  and 
cost  allocation  plan  to  private  providers 
of  school  bus  operations  operating  in 
the  grantee’s  urban  area. 

(c)  The  grantee  shall  allow  30  days 
for  persons  receiving  notice  under  this 
section  to  respond  with  written  com¬ 
ments  concerning  its  proposed  or  exist¬ 
ing  school  bus  operations. 

(d)  After  receiving  written  comments, 
t'«  grantee  shall  send  his  proposal  with 
written  comments  thereon  to  the  Ad¬ 
ministrator  for  his  review  under  S  605.14. 

§  605.21  Amendment  of  applications  for 
assistance. 

Pending  applications  for  assistance 
upon  adiich  public  hearings  have  been 
held  pursuant  to  section  3(d)  of  the 
Urban  Mass  Transportation  Act  of 
1964,  as  amended  (49  n.S.C.  1602(d)), 
and  applications  which  have  been  ap¬ 
proved  by  the  Administrator  but  for 
which  no  Grant  contract  has  been 
executed,  shall  be  amended  by  the  ap¬ 
plicant  to  conform  to  this  part  by  fol¬ 
lowing  the  procedures  of  S  605.20(b)- 
(d).  Any  other  pending  application  for 
assistance  shall  be  amended  by  the  ap¬ 
plicant  to  comply  with  §  605.11. 

Subpart  D— Revision  of  Certification 
§  605.30  Revision  of  certification. 

(a)  Certification  of  costs  filed  under 
this  part  may  be  revised  by  a  grantee 
or  any  operator  of  project  equipment 
by  filing  proposed  revisions,  prc^rly 
certified,  with  the  Administrator.  Pro¬ 
posed  revisions  shall  become  effective 
within  30  days  after  filing  unless  within 
that  period  the  Administrator  finds 
them  to  be  unacceptable  and  so  notifies 
the  party  filing  the  certification  ot 
costs. 

(b)  UMTA  may  require  that  certifica¬ 
tion  of  costs  be  revised  using  the  pro¬ 
cedures  in  paragraph  (a)  of  this  section 
where  reports  filed  under  S  605.50  show  a 
gross  revenue  change  of  twenty-five  per¬ 
cent  or  more  from  the  average  two  pre- 
ce^Ung  fiscal  quarters. 

Subpart  E — Complaint  Procedures  and 
Remedies 

§  605.40  Filing  m  complaint. 

Any  Interested  party  may  file  a  com¬ 
plaint  with  the  Administrator  alleging  a 


violation  or  violations  of  terms  of  an 
agreement  altered  into  pursuant  to 
§  605.15.  A  complaint  shall  be  in  writing, 
ahaU  specify  in  detail  the  action  claimed 
to  violate  the  agreement,  and  shall  be 
accompanied  by  evidence  sufficient  to  en¬ 
able  the  Administrator  to  make  a  pre¬ 
liminary  determination  as  to  whether 
probable  cause  exists  to  believe  that  a 
violation  of  the  agreement  has  taken 
place. 

§  605.41  Notification  to  the  respondent. 

On  receipt  of  any  complaint  imder 
§  605.40,  or  on  his  own  motion  if  at  any 
time  he  shall  have  reason  to  believe  that 
a  violation  may  have  occurred,  the  Ad¬ 
ministrator  shall  provide  written  notifi¬ 
cation  to  the  grantee  concerned  (herein¬ 
after  called  “the  respondent’’)  that  a 
violation  has  probably  occurred.  The  Ad¬ 
ministrator  shall  inform  the  respondent 
of  the  conduct  which  constitutes  a  prob¬ 
able  violation  of  the  agreement. 

§  605.42  Accumulation  of  evidentiary 
material. 

The  Administrator  shall  allow  the  re¬ 
spondent  not  less  than  30  days  to  show 
cause,  by  submission  of  evidence,  why  no 
violation  should  be  deemed  to  have  oc¬ 
curred.  A  like  period  shall  be  allowed  to 
the  complainant,  if  any,  dtuing  which  he 
may  submit  evidence  to  rebut  the  evi¬ 
dence  offered  by  the  respondent  The  Ad¬ 
ministrator  may  undertake  such  further 
investigation  as  he  may  deem  necessary, 
including,  in  his  discretion,  the  holding 
of  an  evidentiary  hearing  or  hearings. 

§  605.43  Adjudication. 

(a)  After  reviewing  the  results  of  such 
Investigation,  including  hearing  tran¬ 
scripts,  If  any,  and  all  evidence  submitted 
by  the  parties,  the  Administrator  shall 
make  a  written  determination  as  to 
whether  the  resix>ndent  has  engaged  In 
school  bus  operations  In  violation  of  the 
terms  of  the  agreement 

(b)  If  the  Administrator  determines 
that  there  has  been  a  violation  of  the 
agreement,  he  may  order  such  remedial 
measures  as  he  may  deem  appropriate. 

(c)  The  determination  by  the  Admin¬ 
istrator  shall  Include  an  analysis  and 
explanation  of  his  findings. 

§  605.44  Remedy  where  diere  has  heen 
a  violatimi  of  the  agreement. 

If  the  Administrator  determines,  pur¬ 
suant  to  this  subpart  that  there  h£is  been 
a  vlolatUm  of  the  terms  of  the  agree¬ 
ment  he  shall  have  the  authority  to  bar 
a  grantee  or  operator  from  the  receipt  of 
further  financial  assistance  for  mass 
transportation  facilities  and  equipment 

§  605.45  Judicial  review. 

*1116  determination  of  the  Administra¬ 
tor  purusant  to  this  subpart  shall  be  final 
and  conclusive  on  all  parties,  but  shall  be 
subject  to  judicial  review  pursuant  to 
■nUe  5  U.8.C.  701-706. 

Subpart  F — Reporting  and  Records 
§  605.50  Reporting. 

<a>  Exoevt  as  provided  in  paragr^^h 
(b)  of  this  section  each  grantee  whl^ 
enters  Into  an  agreement  shall  at  the 
time  it  makes  request  for  payments  imder 


sections  105  of  Part  n  and  Part  IIA  of 
its  grant  contract,  submit  the  following 
certified  as  true  and  accurate  by  its  chief 
fianclal  officers: 

(1)  Its  total  revenues  from  school  bus 
operations;  and 

(2)  Its  total  costs  from  those  opera¬ 
tions  computed  in  accordance  with  its 
certification  of  costs  filed  with  the  Ad¬ 
ministrator  pursuant  to  this  part. 

(b)  Waiver  of  quarterly  reports.  Quar¬ 
terly  reports  need  not  be  submitted  by 
grantees  with  annual  revenues  of  less 
than  $200,000  (two-hundred  thousand 
dollars)  from  its  charter  bus  operations 
in  its  most  recently  ccxnpleted  fiscal  year. 
These  grantees  shall  ro^ort  on  an  an¬ 
nual  basis. 

§  605.51  Additional  reports  and  infor* 
matron. 

Hie  Administrator  may  order  any 
grantee  or  (orator  for  the  grantee,  to 
file  special  or  separate  reports  setting 
forth  information  relating  to  any  trans¬ 
portation  service  rendered  by  such 
grantee  or  operator,  in  addition  to  any 
other  reports  required  by  this  part. 

§  605.52  Records. 

(a)  Each  grantee  subject  to  this  part 
shall  maintain  such  records  as  are  suffi¬ 
cient  to  demonstrate  that  its  charter 
rates  are  in  conpUance  with  the  terms 
of  its  agreement. 

(b)  Records  required  to  be  maintained 
under  paragraph  (a)  of  this  section  shall 
be  made  available  for  audit  and  inspec¬ 
tion  at  any  time  upon  the  request  of  an 
officer  or  employee  of  the  Government. 

(c)  Upon  the  request  of  an  authorized 
officer  or  emidoyee  of  the  Government 
any  grantee  which  has  filed  a  certifica¬ 
tion  of  cost  pursuant  to  this  part,  shall: 

(1)  Specify  the  records  that  cmnply 
with  paragraph  (a)  of  this  section;  and 

(2)  Justify  certification  of  cost. 

(d)  Each  grantee  required  to  maintain 
a  record  under  this  section  shall  preserve 
that  record  at  least  four  years  after  the 
last  day  of  the  calendar  year  in  vdiich  the 
record  was  made  or  events  recorded  In 
that  record  occurred,  whichever  is  later. 

Ammnx  A 

COICPTROLLKK  OENXBAL  OV  THK  TTKTTED  STATES 
Washington,  D.C.,  December  7,  1966. 

Deab  Mb.  Wilson:  The  enclosure  with  your 
letter  of  October  4, 1960,  concerns  the  legality 
of  providing  »  grant  under  the  Urban  Mass 
Transportation  Act  of  1964  to  the  City  of  San 
Diego,  (City),  Oallfomla.  The  problem  In¬ 
volved  arises  In  connection  with  the  defini¬ 
tion  In  subeectlon  9(d)(6)  of  the  act.  49 
U.S.C.  1606  (d)  (5).  excluding  charter  or 
sightseeing  aervloe  from  the  term  “mass 
transportation.** 

It  appears  from  the  enclosure  with  your 
letter  that  the  City  orlglnaUy  Included  In  Its 
grant  appUcatlmi  a  request  for  funds  to  piu*- 
chase  8  buses  designed  for  charter  service. 
Subsequently  the  City  amended  Its  applica¬ 
tion  by  deleting  a  request  for  a  portion  of  the 
fimds  attributable  to  the  charter  bus 
coaches.  However,  in  addition  to  the  8  spe¬ 
cially  designed  charter  husee  Initially  applied 
for,  the  City  allegedly  usee  about  40  of  Its 
tranett  type  buses  to  a  substantial  extent 
for  charter-type  aarvlcea.  In  light  of  these 
factors  surrounding  the  appUcatlon  by  the 
City,  the  enclosure  requests  our  opinion  with 
regard  to  the  legality  of  grants  under  the  act 
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as  it  applies  to  certain  matters  (in  effect 
questions),  which  are  numbered  and  quoted 
below  and  answered  in  the  order  presented. 

Number  one:  “The  grant  of  funds  to  a  City 
to  purchase  buses  and  equipment  which  are 
intended  for  substantial  use  in  the  general 
charter  bus  business  as  well  as  in  the  Mass 
Transportation  type  business." 

The  Urban  Mass  Transportation  Act  of 
1964  does  not  authorize  grants  to  assist  in 
the  purchase  of  buses  or  other  equipment  for 
any  service  other  than  urban  mass  trans¬ 
portation  service.  Section  3(a)  of  the  act 
limits  the  range  of  ellg^lble  facilities  and 
equipment  to  “•  •  •  buses  and  other  reeling 
stock,  and  other  real  or  personal  property 
needed  for  an  efficient  and  coordinated  mass 
transportation  system."  In  turn,  “mass  trans¬ 
portation"  is  defined,  in  section  9(d)<6)  of 
the  act,  ^clfloally  to  exclude  charter  serv¬ 
ice.  We  are  advised  by  the  Department  of 
Housing  and  Urban  Development  (HUD)  that 
under  these  provisions,  the  Department  has 
limited  its  grants  to  the  purchase  of  buses 
of  types  suitable  to  meet  the  needs  of  the 
particular  kind  of  urban  mass  transportation 
service  proposed  to  be  furnished  by  the 
applicant. 

HUD  further  advises  that:  “One  of  the 
basic  facts  of  urban  mass  transportation  op¬ 
erations  is  that  the  need  for  rolling  stock  is 
far  greater  during  the  morning  and  evening 
rush  hours  on  weekdays  than  at  any  other 
time.  For  that  reason,  any  system  which  has 
sufficient  rolling  stock  to  meet  the  weekday 
rush-hour  needs  of  its  customers  must  have 
a  substantial  amount  of  equipment  standing 
idle  at  other  times,  as  well  as  drivers  and 
other  personnel  being  paid  when  there  is  lit¬ 
tle  for  them  to  do.  To  relieve  this  inefficient 
and  uneconomical  situation,  quite  a  number 
of  cities  have  offered  incidental  charter  serv¬ 
ice  using  this  idle  equipment  and  personnel 
during  the  hours  when  the  same  are  not 
needed  for  regularly  scheduled  runs.  Among 
the  cities  so  doing  are  Cleveland,  Pittsburgh, 
Alameda,  Tacoma,  Detroit  and  Dallas. 

“Such  service  contributes  to  the  success 
of  urban  mass  transportation  operations  by 
bringing  in  additional  revenues  and  provid¬ 
ing  full  employment  to  drivers  and  other 
employees.  It  may  in  some  cases  even  re¬ 
duce  the  need  for  Federal  capital  grant 
assistance. 

“We  do  not  consider  that  there  is  any 
violation  of  either  the  letter  or  the  spirit  of 
the  Act  as  a  result  of  such  incidental  use 
of  buses  in  charter  service.  To  guard  against 
abuses,  every  capital  facilities  grant  con¬ 
tract  made  by  this  Department  contains  the 
following  provisions: 

"  'Sec.  4.  Use  of  Project  Facilities  and 
Equipment.  The  Public  Body  agrees  that  the 
Project  facilities  and  equipment  will  be  used 
for  the  provision  of  mass  transportation 
service  within  its  urban  area  for  the  period 
of  the  useful  life  of  such  facilities  and 
equipment  •  •  •  The  Public  Body  further 
agrees  that  during  the  useful  life  of  the  Proj¬ 
ect  facilities  and  equipment  it  will  submit  to 
HUD  such  financial  statements  and  other 
data  as  may  be  deemed  necessary  to  assure 
compliance  with  this  section.’ " 

It  is  our  view  that  grants  may  be  made  to 
a  city  under  section  3(a)  of  the  act  to  pur¬ 
chase  buses  needed  by  the  city  for  an  effi¬ 
cient  and  coordinated  mass  transportation 
system,  even  though  the  city  may  Intend 
to  use  such  buses  for  charter  use  when  the 
buses  are  not  needed  on  regularly  scheduled 
runs  (i.e.  for  mass  transportation  purposes) 
and  would  otherwise  be  idle. 

Number  two:  “Whether  a  grant  of  such 
funds  is  proper  if  charter  bus  use  is  inciden¬ 
tal  to  mass  public  transportation  operations. 
If  so,  what  is  the  definition  of  'incidental 
use.’  ” 


We  are  advised  by  HUD  that  under  its 
legislative  authority,  it  cannot  and  does  not 
take  charter  service  requirements  into  con¬ 
sideration  in  any  way  in  evaluating  the  needs 
of  a  local  mass  transportation  system  for 
buses  or  other  equipment. 

HUD  further  advises  that:  “However,  as 
indicated  above,  we  are  of  the  opinion  that 
any  lawful  use  of  project  equipment  which 
does  not  detract  from  or  Interfere  with  the 
urban  mass  transportation  service  for  which 
the  equipment  is  needed  would  be  deemed 
an  incidental  use  of  such  equipment,  and 
that  such  use  of  project  equipment  is  en¬ 
tirely  permissible  under  our  legislation.  What 
uses  are  in  fact  incidental,  under  this  test, 
can  be  determined  only  on  a  case-by-case 
basis.” 

In  view  of  what  we  stated  above  in  answer 
to  the  first  question,  the  first  part  of  ques¬ 
tion  two  is  answered  in  the  affirmative. 

As  to  the  second  part  of  the  question,  in 
“Security  National  Insurance  Co.  v.  Sequoyah 
Marina,"  246F.2d  830,  "Incident”  is  defined 
as  meaning  “that  which  appertains  to  some¬ 
thing  else  which  is  primary.”  Thus,  we  can¬ 
not  say  HUD’S  definition  of  “incidental  use” 
as  set  forth  above  is  unreasonable.  Under  the 
act  Involved  grants  may  be  made  to  purchase 
buses  only  if  the  buses  are  needed  lor  an 
efficient  and  coordinated  mass  transportation 
system.  It  would  appear  that  if  buses  are 
purchased  in  order  to  meet  this  need,  and 
are,  in  fact,  used  to  meet  such  need,  the  use 
of  such  buses  for  charter  service  when  not 
needed  for  mass  transportation  services 
would,  in  effect,  be  an  “incidental  use,"  in¬ 
sofar  as  pertinent  here.  In  our  opinion  such 
incidental  use  would  not  violate  the  provi¬ 
sions  of  the  1964  act. 

Number  three:  “The  grant  of  funds  for 
mass  public  transportation  purposes  to  a 
City  which  has  expressed  an  Intent  to  engage 
in  the  general  charter  biis  business.” 

"As  explained  above,  the  Act  authorizes 
assistance  only  for  facilities  to  be  used  in 
mass  transportation  service.  We  could  not, 
therefore,  assist  San  Diego  in  purchasing  any 
equipment  to  be  used  ’exclusively’  in  the 
operation  of  charter  bus  service.  Further¬ 
more,  as  also  explained  above,  assisted  mass 
transportation  equipment  can  be  used  only 
Incidentally  for  such  charter  services. 

“Whether  equipment  used  'substantially' 
in  such  service  qualifies  under  this  rule  can 
be  answered  only  in  the  light  of  the  specifics 
of  the  San  Diego  situation.  *  *  *  we  have 
already,  during  our  preliminary  review  of  the 
City’s  application,  disallowed  about  $lS0,00b 
of  the  proposed  project  cost  which  was  al¬ 
located  to  the  purchase  of  eight  charter-type 
buses. 

“The  final  application  of  the  City  of  San 
Diego  is  presently  under  active  consideration 
by  this  Department.  In  partioular,  we  have 
requested  the  City  to  furnish  additional  in¬ 
formation  as  to  the  nature  and  extent  of  the 
proposed  use,  if  any,  of  project  facilities  and 
equipment  in  charter  service,  so  that  we  can 
further  evaluate  the  application  \mder  the 
criteria  above  set  forth.  We  have  also  re¬ 
quested  similar  information  from  Mr. 
Fredrick  J.  Ruane,  who  has  filed  a  taxpayers’ 
suit  (Superior  Court  for  San  Diego  County 
Civil  No.  297329)  against  the  City,  contesting 
its  authority  to  engage  in  charter  bus  opera¬ 
tions.” 

As  Indicated  above,  it  is  clear  that  under 
the  act  in  question  grants  may  not  legally 
be  made  to  purchase  buses  to  be  used  "ex¬ 
clusively”  in  the  operation  of  charter  bus 
service.  However,  in  view  of  the  purposes  of 
the  act  Involved  it  is  our  opinion  that  a  city 
which  has  purchased  with  grant  fimds  buses 
needed  for  an  efficient  mass  transportation 
system,  is  not  precluded  by  the  act  from 
using  such  buses  for  charter  service  during 
idle  or  off-peak  periods  when  the  buses  are 


not  needed  for  regularly  scheduled  runs.  As 
indicated  above,  such  a  use  would  appear  to 
be  an  incidental  use. 

The  fourth  question  is  answered  accord¬ 
ingly. 

As  requested,  the  correspondence  enclosed 
with  your  letter  is  returned  herewith. 

Sincerely  yours, 

Fxank  H.  WsmcL, 
Assistant  Comptroller  General 
of  the  United  States. 

Appendix  B — FARE  Repobtinu  System 

EXPENSE  REPoaTnra 

7.1  List  of  Expense  Object  Classes* 

501.  Labor 

01.  Operators’  Salaries  and  Wager 
02.  Other  Salaries  and  Wages 

502.  Fringe  Benefits 

01.  FICA  or  Railroad  Retirement 
02.  Pension  Plans  (including  long-term 
disability  insurance) 

03.  Hospital,  Medical  and  Surgical  Plans 
04.  Dental  Plans 
05.  Life  Insurance  Plans 
06.  Short-Term  Disability  Insurance 
Plans 

07.  Unemployment  Insurance 
08.  Workmen’s  Compensation  Insurance 
or  Federal  Employees  Liability  Act 
Contributions 
09.  Sick  Leave 

10.  Holiday  (including  all  premiums 

paid  for  on  holidays) 

11.  Vacation 

12.  Other  Paid  Absence  (bereavement 

pay,  military  pay.  Jury  duty  pay, 
etc.) 

13.  Uniform  and  Work  Clothing  Allow¬ 

ances 

14.  Other  Fringe  Benefits 

15.  Distribution  of  Fringe  Benefits 

503.  Services 

01.  Management  Service  Fees 

02.  Advertising  Fees 

03.  Professional  and  Technical  Services 

04.  Temporary  Help 

05.  Contract  Maintenance  Services 

06.  Custodial  Services 

07.  Security  Services 

08.  Propulsion  Power 

09.  Utilities  Other  than  Propulsion  Power 

10.  Dues  and  Subscriptions 

11.  Travel  and  Meetings 

12.  Bridge,  Tunnel  and  Highway  Tolls 

13.  Other  Services 

504.  Materials  and  supplies  consumed 
01.  Fuel  and  Lubricants 

02.  Tires  and  Tubes 

03.  Other  Materials  and  Supplies 

505.  Casualty  and  liability  costa 

01.  Premiums  for  Physical  Damage  In¬ 
surance 

02.  Recoveries  of  Physical  Damage  Losses 
03.  Premiums  tor  Public  Liability  and 
Property  Damage  Insiurance 
04.  Payouts  for  Uninsured  Public  Liabil¬ 
ity  and  Property  Damage  Settle¬ 
ments 

05.  Provision  for  Uninsured  Public  Lia¬ 
bility  and  Property  Damage  Settle¬ 
ments 

06.  Payouts  for  Insured  Public  Liability 
and  Property  Damage  Settlements 
07.  Recoveries  of  Public  Liability  and 
and  Pri^rty  Damage  Settlements 


'This  list  of  exi>ense  object  classes  is  taken 
from  cluq>ter  7  of  the  “PROJECT  FARE 
TASK  IV  REPORT,”  Report  No.  UMTA-TT- 
06-0034-73-6,  Volume  n,  November,  1973. 
The  list  should  be  used  for  guidance  in  de¬ 
termining  what  expenses  should,  if  applica¬ 
ble,  be  certified.  definitions  of  each  of 
the  listed  expense  object,  see  chapter  7  of  the 
Report. 
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08.  Premiums  for  Other  Corporate  In¬ 
surances 

09.  Other  OcMporate  Losses 

10.  Recoveries  of  Other  Corpwate  Losses 
606  Leases  and  rentals 

01.  Transit  Way  and  Transit  Way  Struc¬ 
tures  and  Equipment 
02.  Passenger  Stations 
03.  Passenger  Parking  Facilities 
04.  Passenger  Revenue  Vehicles 
06.  Service  Vehicles 
06.  Operating  Yards  or  Stations 
07.  Engine  Houses,  Car  Shops  and  Oa¬ 
rages 

08.  Power  Generation  and  Distribution 
Facilities 

09.  Revenue  Vehicle  Movement  Contrcd 
Facilities 

10.  Data  Processing  Facilities 

11.  Revenue  Ck^ectlon  and  Processing 

Facilities 
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12.  Other  General  Administration  Facili¬ 
ties 

807.  Depredaticm  and  amortization 

01.  Transit  Way  and  Transit  Way  Struc¬ 
tures  and  Equipment 
02.  Passenger  Staticms 
03.  Passenger  Pariclng  Facilities 
04.  Passenger  Revenue  Vehicles 
06.  Service  Vehicles 
06.  Operating  Yards  or  Stations 
07.  Engine  Houses,  Car  Shops  and  Ga¬ 
rages 

08.  Power  Generation  and  Distribution 
Faculties 

09.  Revenue  Vehicle  Movement  Control 
Faculties 

10.  Data  Processing  Faculties  " 

11.  Revenue  Collection  and  Processing 

FaclUtles 

12.  Other  General  Administration  Facu¬ 

lties 


608.  Property  retirement  write-offs 

01.  Property  Retlranent  Write-Offs 
509.  Interest  expense 

01.  Interest  on  Debt  Obligations  (net  of 
Interest  ci^ltallfied) 

610.  Other  taxes 

01.  Federal  Income  Tax 
02.  State  Income  Tax 
03.  Property  Tax 

04.  Vehicle  Licensing  and  Registration 
Fees 

06.  Fuel  and  Lubricant  Taxes 
06.  Other  Taxes 

611.  Expense  transfers 

01.  Function  Reclassifications 

02.  Expense  Reclassifications 

03.  Capitalization  of  Non<^ratlng  Costs 

612.  Subsidy  payments 

01.  Purchased  Transportation  Service 

(FR  DOC.76-1&436  FUed  6-12-76;8:45  am] 
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DEPARTMENT  OF 
TRANSPORTATION 

Urban  Mass  Tianaportabon 
Administration 
[Dock«t  Mo.  7S-03,  MOtice  1] 
CHARTER  AND  SCHOOL  BUS 
OPERATIONS 

interim  Agreements 

This  notice  is  issued  to  provide  guid¬ 
ance  to  those  applicants  with  applica¬ 
tions  before  the  Urban  Mass  Transpor- 
portation  Administration  (“UMTA”)  for 
federal  financial  sissistanoe  under  sec¬ 
tion  3  or  5  of  the  Urban  Mass  Transpor¬ 
tation  Act  of  1964,  as  amended  (49  U.S.C. 
1601  et  seq.)  (the  “Act”) ;  or  before 
the  Federal  Highway  Administraticm 
(“PHWA")  under  23  U.S.C.  103(e)  (4)  or 
142  (a)  and  (c)  where  such  applications 
are  approved  by  UMTA  prior  to  the  pro¬ 
mulgation  of  final  charter  and  school  bus 
regulations. 

UMTA  is  presently  in  the  process  of 
rulemaking  and  has  issued  for  public 
comment  its  proposed  rules  for  charter 
and  school  bus  operations.  These  pro¬ 
posed  rules  may  be  found  in  this  issue  of 
the  Federal  Register  40  FR.  The  pro¬ 
posed  rules  will  not  become  final  until 
after  many  of  the  apidications  before 
UMTA  for  federal  financial  assistance 
are  already  approved.  Many  applicants 
will  want  to  sigm  grant  contracts  as  soon 
as  UMTA  approves  their  grants,  but  will 
not  want  to  eliminate  their  charter  or 
school  bus  oiierations  pending  the  final 
promulgation  of  the  proposed  rules.  For 
this  reason  the  Administrator  at  his  dis¬ 
cretion  will  permit  such  applicants  to  en¬ 
gage  in  charter  bus  operations  under 
section  3(f)  of  the  Act,  or  school  bus 
operations  to  the  extent  permitted  under 
section  3  (g)  of  the  Act,  by  entering  into 
an  interim  agreement  containing  provi¬ 
sions  consistent  with  those  that  would  be 
required  tmder  the  proposed  rule.  The 
applicant  will  therefore  be  required  to 
certify  that  revenues  generated  from 
charter  bus  operations  are  equal  to  or 
greater  than  the  costs  of  providing  those 
services  on  a  system-wide  basis.  All  in¬ 
terim  agreements  entered  into  under  this 
notice  will  be  required  to  be  revised  in 
accordance  with  the  provisions  of  the 
UMTA  rules  finally  adopted  on  charter 
and  school  bus  operations. 

Interim  agreements  shall  contain  the 
following  conditions : 

1.  The  applicants  must  certify  that  the 
revenues  generated  by  their  charter  bus 
op>erations  are  currently,  and  shall  re¬ 
main,  equal  to  or  greater  than  the  cost 
of  providing  such  services  on  a  system- 
wide  basis. 

2.  The  applicants  must  prepare  a  sum¬ 
mary  of  direct  and  indir^  costs  that 
are  attributable  to  the  provision  of  char¬ 
ter  bus  operations  including  appropriate 
attribution  of  depreciation  on  federally- 
financed  equipment. 

3.  Affidavits  and  certifications  pre¬ 
pared  In  paragraphs  1  and  2  above  must 
be  verified  by  the  applicant’s  chief  execu¬ 
tive  official  or  com^oUer. 

4.  The  applicant  must  agree  to  the 
provisions  contained  in  the  sample  doc¬ 


ument  entlUed  “Assiuanoe  of  CompU- 
anoe  with  section  S(f)  and  S(g>  of  the 
Mass  Tranaportaition  Act.” 

This  notice  contains  sami^  of  docu¬ 
ments  which  may  be  used  for  general 
guidance  In  preparing  an  Interim  agree¬ 
ment.  These  sample  documents  are  not 
intended  to  specify  all  of  the  it^ns  of 
cost  which  may  be  certified,  neither  do 
these  sample  documents  provide  the 
method  M  allocating  such  costs.  A  mere 
comrdete  listing  of  Items  of  cost  which 
should,  if  applicable,  be  certified  may 
be  found  in  Appendix  B  of  the  proposed 
rules.  While  the  sample  documents  make 
use  of  the  “dc^ar  per  hour”  method  of 
allocating  costs,  methods  of  cost  alloca¬ 
tion  such  as  “per  mile  cost”  and  “per¬ 
centage  of  total  operation”  are  also  ac¬ 
ceptable  methods. 

Issued  Jime  10. 1975. 

Frank  C.  Herringer, 

Urban  Mass  Transportation 

Administrator. 

AFTiDAvrr 

_ :  as 

I, _ _  depose  and  say: 

1.  X  am  the  OompWoUer  of  the - 

Transit  Authority,  and  in  that  capacity  am 
familiar  with  the  tariff  rates  and  costs  of 
_ regular  route  and  barter  operatlMis. 

2.  The  Tables  attached  hereto  present  the 

operating  results,  reduced  to  a  per  hour 
basis,  of _ contract  charter  serv¬ 

ices  for  the  month  of  February,  1976.  The 
doUar  amounts  contained  therein  were  ex¬ 
tracted  from  the  official _ accounting 

records  after  allocations  of  costs  on  the  basis 
of  mUes  and/or  hours  as  applicable.  The 
Tables  were  prepared  under  my  direction. 

3.  Bus  depreciation  and  operating  taxes 
and  licenses  have  been  included  as  a  cost 

for  the  purposes  of  comparison  only. - 

_ Is  exempt  from  such  taxes. 

4.  As  shown  in  the  Tables, _ char¬ 

ter  bus  tariff  rates  currently  are  equivalent 
to  or  greater  than  the  direct  cost  of  provid¬ 
ing  charter  service. 

6.  I  consent  and  agree  to  an  examination 
or  audit  of  charter  manifests  to  be  conducted 
by  representatives  of  the  Urban  Mass  Trans¬ 
portation  Administration  in  the  event  of  a 
complaint  by  any  Interested  party  alleging 

that  the  charter  rates  charged  by _ 

do  not  comply  with  the  above  certifications. 

6.  The  above  Information  is  true  and  cor¬ 
rect  to  the  best  of  my  knowledge  and  belief. 


Attachments 

Subscribed  and  sworn  to  before  me  this 
_ _ day  of _ _  1976. 

[SEAL]  _ _ 

Notary  Public 

My  Commission  Expires: _ 

Contract  Charter  Servicr 

NET  REVENUE  DOLLAR  PER  HOUR 
FEBRUART  1B7S 


Revenue  _  $19. 6396 

Costs: 

Direct  and  indirect  expenses 

(per  attached) .  -17.6377 


Net  revenue _  2. 0019 

Ijess  dummy  charges  (per  at¬ 
tached)  .  -1. 6446 


SUMMART  OF  ACXUAX.  OuMARACT  OHAXnH  COSTS 
ON  A  E>b  Hour  Bases 

FEBRUARY  197S 

Total  cost 


Direct  Expense:^  per  hour 

Drivers*  wages — charter  con¬ 
tract  _  $6. 8505 

Servicing  revenue  vehicles 

(fuel.  oU.  labor) _ _  1. 3004 

Inspection  and  nudntenanoe— 

revenue  v^icle _  3. 8358 

Repairs — accident  and  vandal¬ 
ism  _  .0661 


Total  direct  expense _  11.0428 


Indirect  Expense:  ^ 

Transportation  administration.  .  2963 
Revenue  vehicle  movement 

control _ .  2818 

Maintenanoe  administration — 

vehicles  _ _ .  1042 

Maintenanoe  admlnUtration — 

other  _  .  0122 

Servicing  and  fuel-service 

equipment  _ _ .  0160 

Inspection  and  maintenanoe — 

service  eqiUpBBent _  .0244 

Maintenance — buildings  and 

others  _ .  2696 

System  security _ _ _ .  0573 

Customer  service,  promotion, 

research  and  planning _  .  2771 

Injuries  and  damages _  .4780 

Data  processing _  .  0817 

Finance  and  accoimting _  .  1165 

Ptirchasing  and  stores _  .0788 

Oeneral  engineering _  .  0132 

Office  management  and  serv¬ 
ices  _  .0422 

Oeneral  management _  .  1277 

Fringe  benefits: 

FICA — social  security _  .  5963 

Pension _  1.4436 

Hospitalization _  .  6228 

Unemployment  insurance-  .  0075 

Sick  pay _  .3166 

Holiday  pay _  .  6767 

Vacation  pay _  .  6181 

Other  paid  absence _  .  0094 

Uniform  clothing  allow¬ 
ance  _  .0339 


Total  indirect  expense _  6. 4929 


Total  direct  and  indirect 


as  approved  by  transit  Industry. 


isan _ sponsored  system  and  utilized 

by _ in _ operations. 

Summary  of  Dummy  Contract  Charter 
Costs  on  a  Per  Hour  Basis 

FEBRUARY  1975 


Depreciation _ $1. 0715 

Taxes: 

License  plates _  .0329 

Federal  fuel  tax _ _ _  .  1661 

Fuel  tax _  .  3741 


Total  dummy  costs _  1. 6446 


Reduced  net  revenue  (for  com¬ 
parison  purposes) _ 


*  Expense  classifications  are  in  accordance 
.  3672  with  classifications  of  Task  Four  Protect  Fare 
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Assukancc  op  Compuamcb  With  Sbction  3 
(f)  AND  8(g)  or  THK  Urban  Mass  Trans¬ 
portation  Act 

The  re<Hpient  furtber  Agrees  tbat  upon 

the  i^proTRl  of  the  project - by 

the  UJB.  Department  of  Transportation,  the 
recipient  will  entM-  into  a  contract  with  the 
Department  which  shall  provKle,  inter  alia, 
that: 

A.  The  Public  Body  agrees  that  it  will  not 
engage  in  charter  bus  operations  outside  the 
urban  area  within  which  it  provides  regularly 
scheduled  mass  transportation  service  except 
in  accordance  with  the  provisions  of  this 
Section.  These  provisions  are  found  to  con¬ 
stitute  fair  and  equitable  arrangements, 
within  the  meaning  of  section  S(f)  of  the 
Urban  Mass  Tnmsportation  Act  of  1964,  as 
amended,  to  assure  that  tiie  financial  assist¬ 
ance  granted  by  the  Government  under  the 
Mass  Transportation  Csq>ital  Grant  fm*  Proj¬ 
ect  _ will  not  enable  the  Public 

Body,  or  any  Lessee  of  project  equipment 
from  the  Public  Body,  to  foreclose  private 
operators  from  the  intercity  charter  bus  in- 
diutry  where  such  private  operators  are  will¬ 
ing  and  able  to  provide  such  service. 
AccOTdingly,  the  Parties  agree  as  follows: 
1.  The  Public  Body  has  furnished  certifica¬ 
tions  from  its  Comptroller  covering  costs  for 
the  fumbdilng  of  charter  services.  Buch  oer- 
tifioations  indicate  the  dements  of  direct  and 
avoidable  indirect  costs  that  are  attributable 
to  the  provlsk>n  of  charter  service  including 
apprc^rlate  attribution  of  depreciation  on 
federally-financed  eqxiipment  and  give  assur- 


NOTICES 

ances  that  the  revenues  generated  by  the 
Public  Body’s  charter  bus  business  currently, 
and  shall  remain,  equal  to  or  greater  than 
the  cost  of  {Novldlng  such  charter  service  on 
a  systemwide  basis. 

a.  The  Public  Body  agrees  to  permit  rep¬ 
resentatives  of  the  Urban  Mass  Tranqmr- 
tation  Administration  to  audit  its  charter 
manifests  and  othw  accounts  in  the  event  of 
a  complaint  by  any  interested  party  that  the 
charter  rates  imposed  by  the  Public  Body  do 
not  comply  with  the  above  certification. 

It  is  imdmrstood  that  this  section  may  be 
amended,  at  the  option  of  the  Government, 
when  UMTA  promulgates  regulations  imple¬ 
menting  section  3(f)  of  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended,  in 
order  that  this  agreement  may  comply  with 
such  regulations. 

B.  The  Public  Body  agrees  that  it,  or  the 
operator  of  Project  equipment  will  not  en¬ 
gage  in  school  bus  operations,  exclusively  for 
the  tran^wrtatlon  of  students  and  school 
personnel,  in  competition  with  private  school 
bus  operators.  It  is  understood  that  this  sub¬ 
section  does  not  apply  (1)  to  a  Public  Body 
which  operates  a  separate  and  exclusive 
school  bus  operation  for  this  school  system, 
(2)  where  private  school  bus  operators  are 
unable  to  provide  adequate  transportation 
at  reasonable  rates,  and  in  conformance  with 
applicable  safety  standards,  or  (8)  with  re- 
^>ect  to  any  State  or  local  Public  Body  or 
agency  thereof  if  It  (or  a  direct  predecessor 
in  interest  from  which  it  acquired  the  func¬ 
tion  of  so  transp(M*ting  schoolchildren  and 
personnel  along  with  the  facilities  to  be  used 


therefor)  was  so  engaged  in  8cho<d  bus  op¬ 
erations  anytime  dxulng  the  12-month  period 
immediately  priOT  to  the  enactment  of  sec¬ 
tion  164(b)  of  the  Fbderal-Aid  Highway  Act 
of  1978.  Any  change  in  the  school  bus  opera¬ 
tions  by  the  Public  Body  or  the  operator,  as 
set  forth  in  the  iq>plication,  must  be  con¬ 
curred  in  by  UMTA. 

C.  A  continuing  pattern  of  violations  of 
the  terms  of  Section  A  may  preclude  the  Pub¬ 
lic  Body,  or  any  Lessor  of  project  equipment, 
from  receiving  any  further  Federal  financial 
assistance  under:  (1)  Subsection  (a)  or  (c) 
of  section  142,  Title  23,  United  States  Ckxle; 

(2)  paragraph  (4)  of  subsection  (e)  of  sec¬ 
tion  103,  Title  23,  United  States  Code;  or 

(3)  the  Urban  Mass  Transportation  Act  of 
1964,  as  amended.  In  addition,  UMTA  reserves 
the  right  to  take  such  other  action  in  the 
event  of  a  violation  as  it  may  deem  appro¬ 
priate.  This  section  may  be  amended,  at  the 
option  of  the  Government,  when  UMTA 
promxilgates  regulations  Implementing  sec¬ 
tion  3(f)  of  the  Urban  Mass  Transportation 
Act  of  1964.  as  amended,  in  order  to  make  the 
enforcement  provisions  consistent  with  such 
regulations. 

D.  A  violation  of  the  terms  of  Section  B 
shall  bar  the  Public  Body,  or  any  Lessor  of 
project  equipment,  fimn  receiving  any  other 
Federal  financial  assistance  under  the  pro¬ 
visions  of  law  set  out  in  Section  C. 

Date _ 

By . 

[FR  Doc.76-16436  Piled  6-12-76;8:46  am] 
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